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Department to be affixed this 
24th day of April, two thousand six . 
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VERBATIM 1 



RECORD OF TRIAL 



(and accompsuiying papen) 

of 

MORTEGA, Benicio A. 567-29-3974 



SR (E-1) 



U - S . Navy 

(Organization and amied force) 



Suhic Bay, Philippines 



(Station or ship) 



By 



SPECIAL 



COURT-MARTIAL 



Convened by 



Commanding Officer 

(Title of convening authoniy) 

U. S* Naval Station 
(Command of convening authority) 



Tried at 

Naval Legal Service Office 

.]l?yj?.?;.J?,?:?.?:/..,?H^i5: P^^t Philippines 

(Place cra^ placet of trial) 



on 



13 April 



(Date or dat«« of trial) 



"9 



76 




Insert "verbatim^' or "samcrarj^ed" as appropriate. 

(Thia form will be used by Ae Aimy andNavy for verbAtim records of trial only.) 
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S. MVAL BASE 



( SOBIC MY, PHILIPPINES 



OCtWAfDER U, S, MVAL BASE 
Box 1 
FPO San Francisco, CaUfamia 96601 



N6;ADP/hz 
5814-2 

22 FEB 1977 

in the Special Court ^fertial case of Seaman Recruit (E-1) BenicLo 
Aguilar M3KIEGA, 567 29 3974, U. S. Navy, the sentence to bad conduct 
mscharge, as prcoulgated in Special Court-lfertial Order Ito, 34-76, this 
Headquarters, dated 26 May 1976, laas affirmed by the Ifeuy Cburt of Military 
Review pursuant to Article 66 on 7 July 1976- The accused's petition 
for review by the U. S. Court of Military i^peals, dated 1 September 1976, 
was denied by that Court on 8 November 1976. The provisions of Article 
71(d) ha:vlng been cooplied with, the sentence will be duly executed. 



,K J. KILGUNE. 

Rear Admiral, U* 5< ^ayy 
Commaiider U. S, HaTal Base 
SulDic Bay, Philippines 
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( CCMIANDER U, S. NAVAL BASE 
( SUBIC MY, FHaiPPINES 



CCMWroiER U, S. NAVAL BASE 
Box 1 
FPO San Francisco, California 96601 

K6:ADPAiz 
5814-2 

2 2 FEB 1977 

In the Special Court-Martial case o Seatoan Kecrult (E-1) Benicio 
Amiilar MDIOEGA, 567 29 3974, U. S. Navy, the sentence to bad conduct 
discharge, as protnilgated in Special Court-Martial Or^ No. 3J-7|, Jhi? „ 
Headquarters, dated 26 May 1976, was affirmed by tiie Navy Court of Military 
R^Sw pursuant to Article 66 on 7 July 1976. The accused s petition 
forreview by the U. S. Court of Military Appeals, dated 1 September 1976, 
was d^ed by that Court on 8 Novenber 1976. The provisions of Article 
7L(c) having been cftnplied with, the sent-ence will be duly executed. 




y: J, KILCLINE 

Rear Admiral, II* S.. Navy 
CotnmantlHr U. B. «aVBl Baee 
Subic Bay, Philippines 

Issued by direction: 



DISTRIBUTION : 

ORIG RECORD OF TRIAL {Orlg & 3 cert) 

EACH COPY OF RECORD- OF TRIAL {1 pert) 

accused's service RECORD (l dupl orig) 

CHNAVPERS (1 cert) 

CO USNAVSTA SUBIC BAY {3 cert & 1) 

PRES NAVCLEM&PAEBD WASH DC (l cert) 

MJ (CDR J. E, VAH SLATE, JAGC, USN) (l) 

TC (LT R- B. ATKINS, JAGC, USNR) (l) 

DC (LT C. C. JEFFRIES, JR., JAGC, USNR) 

ACCUSED (1) 



CERTIFIED TO BE ^ TRUE COPY: 




B. J. LEGG 
CDR, JAGC, USN 
St«S^ Judge Advocate 



(1) 
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DEPARTMENT Or THE NAVY 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, D. C. Z0370 



t- 



Date Ta 



Dat5 Acci!S-.:d 
Signed Card 



•2 4 A131. lS/t> 



Da: R^t^^ 1 Time Expired 



to JAG 



For Accused- 







IN THE U. S, NAVY COURT OF MILITARY REVIEW 

BEFORE 

O. L. CEDARBURG MICHAEL PATRICK MURRAY R. W. GLASGOW 



UNITED STATES 
V. 



BENICIO AGUILAR MORTEGA, 567 29 3874, Seaman Recruit (E-l> , 

U. S. Navy 



PECIDED 7 j^j^y j^gyg 

Review punuaot to Ariide 66(c), UCMJ 



NCM 7g 3^523 

Sentence aijudBcd j^j April 1976 

»* Special Conrt-ManW convened by Commanding Officer, 
U. S. Naval Station, Box 50, PPO, San Francisco 



The findings of guilty and the sentence as approved 
on review below are affirmed. 




HICHAEL PATRICK HURRAY^ Judge 



R. W. GLASGOW, Judge 
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OinCE OF THE CLERK 
UIDITED SaiAIES COURT OF MILITAEr APEEALS 

You are hereby notified that the Petition for Grant of Revlev in 

„ MOKTEGA y ITumber m/tUtttttHKHM 

vae docketed on September 2lf^ I976 and assigned our Docket Humber 
33.059 - 



Copy to: The Judge Advocate OeueraX 
Appellate Defense Counsel 
Appellate Government CQunsel 
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STRIPPINGS PROM RECORD 



RANK/HATE: 
SERIAL NUMBER: 
NCM NUJSBERs 



MORTECa , Benicio A, 



SR, USN 



567 29 3974 



76 1523 



DATE FORWARDED TO CODE 45P/16/76 



PLEASE RETURN STRIPPPINGS TO PETITION CLERK - CODE 04.1 
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DEPAPTTMENT OF THE NAVY 

Case 1 :t)6-cv-00426-EGS" Document 9-4 

CFFICER IH t,.....JE 

HWAL LEG.\L SERVICE OFFICE 

tiGX 35. FP& SW FRANCISCO 96051 , 



Filed 07/10/2006 




fc) 



OPFICIAL BUSINESS 
PENALTY FOR PRIVAtG U8£t *900 




Officer in Charge 

Kavy jftppellate Review Activity 

Office of tiie Juige Mvocate Geiieral 

Vfeshiiigton- Wavy- Yard 

Ifeshiogton* DX. 20374 
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DEPARTMENT QF THE NAVY 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, D. C. 20370 



IN I^EPLY REFER TO 

2 4 JAN 1977 



5 



From: Judge Advocate General 



To; 






Subj; U. S. Court of Military Appeals Action in the case of 

P-^^. Umric-Av Agt.U^r ^-^^^irX^^^ a^H, bUU 56? Z9 id74-, i^m 7f-n^^> 

End: (1) Order Denying Petition for Review dtd « _ . . ^^ 
1. Enclosure (1) is forwarded for delivery to the accused. 



By direction 



O'tpy tc: 
Spindle 



00Gi08 



NAVJAG 5814/a (4~73) 
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UNITED STATES COURT OF MILITARY APPEALS 



UNITED STATES^ ) 

AppeUee 



V, 



^''' 33*059 

ORDER DEKYING PETITIOW 

FOR REVIBli 



BEKtdO A. MDKFEGA (567-29-391^)^ 



Appellant 



On consideration of the Petition for Grant of Review of the 
decision of ttie Court of Military Review in case No.- HCM 76-I523-: 
of the Italted States Ifevy , it is^ by the Court^ this Sth 

day of rfovember 1976 1 

ORDERED: 

That eaid Petition be, and the same is^ hereby denied. 

For - the^C oiirt - 



cc; The. Judge __A4vocateGeneral^^ 
Appellate Defense Ooimsel 
Appe3Llate Govemment Counsel 



CERTiFIEDTOBEATRUECOPS 
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- - -.,--- ^^K .^ L„.^v" w LftLni^.^c nia nibni lu rti n rUN IHE LNITEO STATES COURT OrHILlTARV 

APPEALS FOfl A GRANT OF REVIEW, THE OftlGrNAL PrNK AflO TVjpL^HE COPIES SHOULD 8E TOfWAHDEO TO THE OFFrCER IK CHARGE 

Case 1 :06-cy-00426-Bm^:i\^mmmm^^^^^^^ "*\^^ "^^'"^^ «^ 

^C" Zfi_l^a3 CBMAVJfEClAL CMO NO, <^ ^^ 

UNITED STATES (^riMS^Vfit one) M-/ft — 



V, 



miAL^A^^^ ^«" 



91 BoiilciQ A, MORTBGA 

S67 29 i974 U. S, Sura l fitatJnn^ Bbt Srt , PPn 

U, S. Jtoy CONVENING AumDRiTY fe^ Pwncifco 

PETITION BY IRE ACCUSED FOR ^LANT OF REVIEW BEFORE 
THE UNITED STAIES COURT OF MILITARY APPEALS 

COMES NOW the Accused in the above entitled case and says that on the j^t; day of 

^*P^*Tf'*** 19 7^ he was served with a copy of the Decision of the Navy Court 

of Military Review, dated 7 Jnly 197fe together with a copy of the Action by the 

Judge Advocate General of Che Havy, 

1, The Accused further says that he has been aggrieved by the above decision and 
Chat he petitions under Article 67Cc), Utiiform Code of Military Justice, for a grant 
of review before the United States Court of Military Appeals upon errors of law* 

2. The accused further says that he requests the Judge Advocate General of the 
Navy to appoint an appellate defense counsel to act for and in behalf of the Accused, 
and to represent him before the United States Court of Military Appeals, 




OF THE ACCUSED'^ j] 



p'lGWATURE OF 

The above Accused, SR ^gnjcio A, MJffrrERA , appeared before me and signed 

the above Petition on this 1^ day of S^tfiHter 19 75 . of his own free 

will and deed* 




(SIGNATURE AND TITLE OF OFFICER BEFOflE WHOM THE 
ACCUSED APPEARED) 



FIRST ENDORSEMENT Date^ 

GOTmander U, S* Hsval Base^ Subic Eay, R.P. 



1 Sept 1976 /f^^\ ^'%-7. 

From: f^„ ^j „ ^ ^.^ _, „ „ , , _ _ _ > -^^^ ^^' '^"^^ 

To; OFFICER IN CBAR(^, NAVY APPELLATE REVIEW ACTIVITY [^ ^ '' -^. 

OFFICE OF THE JUDGE ADVOCATE GENERAL :^^^ Hi Ol.iv^ 

WASHINGTON NAVY YARD, WASHINGTON, D, C, 20374 ''y-\ ^-:^^^^' 

I . Forwarded . 

NAVJAG SBMA (REV, 1-7^) 




000:0 



\b 




Case 1 :06-cv-0042B-EGS Document 9-4 Filed 07/10/2006 Page 12 of 115 

DEPARTMENT OF THE NAVY 

NAVAL LEGAL SERVICE OFFICE SUBIC BAY 

U. S. NAVAL BASE BOX 35 

FPO SAN FRANCISCO 96651 

25 May 1976 

From: LT C. C. JEFFRIES, JR.. JAGC, USN 

Detailed Defense Counsel 
To: Staff Judge Advocate 

Subi • Staff Judge Advocate review in the case of 

^* Seamn Reiruit Benicio A. MORTEGA. USN. 567 29 3974 

1 I have received and examined a copy of the subject review. 
X*^mder stand that I have an opportunity to correct or challenge 
any matter I deem erroneous, inadequate or misleading, or to 
otherwise comment on the review. 

2. The motion for a continuance should have been granted as a 
delay of the case would not have prejudiced the government s 
case in any manner and would have allowed the accused to have 
his request acted upon by the GCM authority. In this case, 
the convening authority effectively denied the accused his 
rieht to request an undesirable discharge in lieu of trial by 
court-martial by administrative delay solely because he failed 
to obtain an examination by a medical doctor vice a psychiatrist. 
In light of no material reason that the government needed to 
have the case disposed of on the date of trial vice one week to 
ten days later as the defense requested, the denial of the 
defense motion for a continuance was an abuse of discretion of 
the military judge and operated to the substantial prejudice of 
the accused in denying his right to request an undesirable 
discharge in lieu of trial by court-martial. 

3 Additionally, the SJA review fails to mention the enlisted 
performance marks assigned to the accused on the two evaluations 
in his service record. He was assigned marks in professional 
performance, military behavior, military appearance, and 
adaptability as follows; 

1 MAR 75: 3.2, 3.4, 3.4, 3.6 
1 SEP 75: 3*2, 3.4, 3.4, 3.6 

tn accerdance with existing naval policy regarding evaluation 
of noniJated personnel, he was "not observed in th6 trait or 
leadership and supervisory ability on each occasion. 
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4. The accused is being retained at RECUNIT, NAVSTA, Subic 
Bay, R.P-, awaiting your supervisory authority action on 
his case and the requisite further appellate review by NCMR 
and COMA 

5. In light of the accused's good past record, as evidenced 
by his good performance xaarks and single nonjudicial 
punishment prior to trial during his two (2) years in the 
naval service, and his comparatively short unauthorized 
absence (approximately 2% months) for which he was tried, 

it is most strongly urged that the supervisory authority 
reconsider the military judge's recommendation to suspend 
the bad conduct discharge for one year and return the accused 
to duty In the fleet immediately. 




- 2 - 
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DEPARTMENT OF THE NAVY 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, D. C. 20370 







IN THE 


U. S. NAVY COURT OF MILITARY REVIEW 








BEFORE 




0. 


L. 


CEDARBURG 


MICHAEL PATRICK MURRAY 


R, W. GLASGOW 



UNITED STATES 



BENICIO AGUIIAR MORTEGA, 567 29 3874, Seaman Recruit (E-1) , 

U, S* Navy 



NCM 76 1523 

Sentence af^JTidged 13 April 1976 



DECIDED 7 July 1976 

Review pursuant to Article 66(c), UCMJ 



of Special Gourt-Mmnioi coBvened by Commanding Officer, 
U. S, Naval Station, Box 50, FPO, San Francisco 



The findings of guilty and the sentence as approved 
on review below are affirmed. 




"iTufegJ 



MICHAEL pat: 
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Case 1 :06-cv-00426-E^S?feS57erS^^ ) Filed 07/1 0/2(^^^^^^^ at IfihSAL base 

_ Z6 MAY 1976 ) - ( SUBIC MY, PHILIPPINES 

Before a special court-martial which convened at Naval Legal Service 
Office. U. S. Naval Base, Subic Bay, Philippine ft, pursuant to the 
convening order of the Commanding Officer^ U, S, Naval Station, Subic 
Bay, Philippines, 62:VW:rr 5817 Ser 1171 of 11 March 1976, as amended 
by order 62;W:rr 5817 Ser 1421 of 25 March 1976, was arraigned and 
tried: 

Seaman Recruit (E-1) Benlclo A. MORTEGA 567 29 3974 
(Rate) ?Himel (SSSI5 

United States Navy 
(Armed ]Porca) 

^^ S^_ Naval Statioiip Subic Bay ^ Fhllippinea 
(Station^ 

CHAilCE; VIOLATION OF THE UNIFORM CODE OF MILITARY JUSTICE, ARTICLE 86 

Specification: In that Seasnan Recruit Benlclo Ag;uilar MOBTEGA, United 

States Navy, U, S. Naval Station^ Subic Bay, Philippines, formerly 

attached to USS MANLEY (DD 940), did, on or about 0730, 01 December 

1975, without authoritys absent himself from his unit, to wit: 

USS MANLEY (DD 940), then located at U, S, Ufaval Station, Philadelphia, 

Pennsylvania, and did remain so absent until on or a^ut 1530, 

20 February 1976- 

FLEAS 

To the Charge and Specification: Guilty, 

F r n:^:p,i..k g s 

Of the Charge and Specification! Guilty* 

SENTENCE 



To be discharged from the service with a bad conduct discharge. 
(No previous convictions considered) , ' 

The sentence was adjudged on 13 April 1976, 



ORIGINAL 
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SPECIAL COUFT-MARTIAL ) ( HEftDQOAKEEES 

Case 1 :06-cv-004'26-E4f°gJ^$#e^.^t 9-4 ] Filed 07/1 0/2Q0^ l3^S?f^ffiSJs'^^ 



ACTIOK OF THE CQHVEHXNG AOXBORITY 

UNITED STATES NAVAL, STATIOH 



5S14 

4 HRT 1^7«S 



^^^ l^^ltS 



la the TorGgoliig srpaclal court-martial case <>f Seaman Be^tTult Eftmcio 
At MOETEGA, U^ S. Navy^ the aeotence Is approved n The accused will 
be ret&infid in thia coEnrrjand pending revittv of the c^ia^G by ttte supe^visoi^ 
and appellate authQritiess, 

The J^e€<mlm«ndatio^^ of the military judge has be^en cofialdcTedq 

Syikopei^ of the accii£*sd^*3 prior cot^iac* Et© required by fJastrtioiL Dl23co 

PREVIOUS CONVICTtONS i None. 

PRIOR NONJUDICIAL PUNBHMEM T: 

31 OCT 75 " Avi?ard«d rcstrictiorj to tke abip for chiv'ty daysp &y:%^^ 
duties for thirty days^ forfeiture of $I5C>c 00 pay p^i 
nionth for oTte tiaon^h^ aad rediicticn to i,^y gra^o of E-l^ 
for oi»e speciilc@.tloT^ of ttnauthoriE^d abusnce from O730(j 
10 CetcfccT 1975 to lOOC^ 21 October 1975- in violation of 
the UnifosTKi Code of Military Jnatiee^ A;:ticle 86; and 
o^e epecification of mifl»ing sh!p*^& mov«naeia.tp in violation 
of the Untfomi Cod^s of Miljtatry Ju6tice(> Article 37e 

The atcased ie entitled to wear the National D&i^ns^ Service Med^u 

The record of trial is for^at4ad to Commander Un S^ Naval Ea^e^ 
Subie Bay^ Philippines,, for action tinder Asticle ^5(b>a UCMJ, 



Capialn^ U^ S<> Navy 
Go^nmanding Qi^ficerj, U.* S^. N<tvy.l Ste^tion 



Siibi« Bajj, FhOippittee/ 



ORIGINAL 



-2- 



00015 



/r 



\ ORDERNO 34 76 ^ ^ HEADQUARTERS 

Case 1 :06-cv-00^26-EpS6 HBodanaent 9-4 jailed 07/1 0/2Q0^ sS^Sf'gSiSHES^^^ 



ACrXOR OF THE OFF ICER EXBBCISING 

COMMANDER U< S, MVAL BASE 
Box 1 
FPO San Francisco, California 96651 

M;CLC?ah 

5314-2 

26 MAY 1976 

In thm Special Court-Martial eaee of Seaman Recruit fS-15 
?^i*'^?^,*' HDRTEGA, 567 29 5974, U. S. Saxfy, tried on 13 April 
i!^/&, tm sentence, as approved by the Coisv«nlng Authority^ is 
apprcjTOd. The sccuffl^d vfill be retained at U, S. ITaval Station, 
oublc Bay J PhUippise«, pending appellate review. 

The rfcconmnendstloa of the military jndga has been eonB?:dered, 

The i^ecord of t^lal has been reviewed in accordanea with 
Article 65 Cb), UCm, It will be forwarded to the llavy Appellate 
Review Activity, Office of the Jtjdge Advocate General, Washington 
^^I^.T?^*^^ Washington, 1>,Q., 20390. for review by the tevy Coiirt 
of Military Review, 



/i^/ T, J, Kalcline 
T. J, ZUjOLim 
Rear Admiral, U. S, EiJavy 
Commander U, S, Naval Base 
Subic Bay, Philippines 



Issued by direetton.- 




CEASE 
CDR, JAGC, USHf 
Staff Judge Advocate 



piSTRlBUTIOH : 

OEIC^ RECORD OF TRIAL (Orlg & 3 eert) 

EACH COPY OF RECORD OF TRIAL (1 cert) 

ACCUSED'S SERVICE RECORD (I dupl orlc) 

GHNAVPERS (1 cert) 

CO USKiAVSTA SUBIC BAY (3 eert & 1) 

PRES mVCLEM&PARBS) WASH DC (1 cert) 

MJ (CDR J. E, WH SLATE, JAGC, USN) (1) 

TQ (LT R, B. ATKIKS, JAGC, USNR) (1) 

DC <LT C, C, JEFFRIES, J^. , JAGC, USH) (1) 

ACCUSED (1) ^ . / L / 



ORIGINAL 
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DEPARTMENT OF THE NAVY 

COM.HANDER U. S. NAVAL BASE SUBIC 
COMMANDER U. S. NAVAL FORCES PHILIPPINES 
COMMANDER IN CHtEF PACIFIC REPRESENTATIVE PHtLIPPrNES 




FfO SAN FRAMOSCO 96651 



IN REPLY REFEH TO: 

N6:CLC:ah 
5814-2 



From: 
To: 

Sub j : 



Ref ; 



End 



Staff Judge Advocate 

Commander U. S. Naval Base , Subic Bay 

Review of Record of Trial by Special Court-Martial 

in the case of Seaman Recruit (E-1) Benicio A. MORTEGA, 

U. S. Navy, 567 29 3974 

(a) Article 65(b), UCMJ 

(b) Paragraph 85, MCM 1969 (Rev,) 

(1) Subject record of trial 

(2) LT Roger B. ATKINS Itr F02:RBA:cta 5800 dtd 13 MAY 76 

(3) Corrections, challenges, or comments by Defense 
Colons el relative to this review or statement that 
none of the foregoing is submitted 

1, Enclosure (1) has been reviewed by me in accordance with 
the provisions of references (a) and (b) • My review with 
opinions, recommendations, and reasons therefor, is submitted 
herewith. 

2. SUMMARY OF THE PROCEEDINGS 

a. Trial, The subject named accused was tried on 13 April 
1976 before a Special Court-Martial, consisting of a Military 
Judge alone, convened by the Commanding Officer, U, S, Naval 
Station, Subic Bay, Philippines at Naval Legal Service Office, 
Subic Bay, Philippines. 

b* Charges , The accused was arraigned upon and tried for 
the following offense: 

Charge: Violation of Article 86, UCMJ 

Specification: Unauthorized absence from unit, to wit; 
USS MANLEY (DD 940) from on or about 0730, 1 December 1975 until 
on or about 1530, 20 February 1976, 

c. Pleas , The accused pleaded as follows: 
To the Charge and Specification: Guilty, 

d. Findings . The Court found as follows; 

Of the Charge and Specification: Guilty, 00 017 
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N6:CLC:ah 
5814-2 

e. Maximtigi Permissible Sentience that Could have been 
Awarded : Discharge from the naval service with a Bad Conduct 
Discharge, confinement at hard labor for six months, and 
forfeiture of two^thirds pay per month for six months. 

f . Sentence Awarded by the Court : The accused was 
sentenced to Bad Conduct Discharge with a recommendation 
that the punitive discharge be suspended for a period of 
one year* 

g. Action of the Convening Authority : On 4 May 1976, the 
Convening Authority approved the sentence as adjudged. 

3, PERSONAL DATA 

a. Age 27* 

b. GCT 48 (average). 

c. Current Service 28 May 1974 for 4 years. 

d. Prior Service None claimed 

e. .Marital Status Married 

f. Basic Pay $361.20 

g. Education 14 years 

h. Medals and Awards National Defense Service Medal 
i. Pretrial Restraint None 

4, SUMMARY OF THE EVIDENCE PRIOR TO FINDINGS , In view of the 
accused's pleas o£ guilty, no evidence was presented prior to 
findings . 

5, SUMMARY OF EVIDENCE PRESENTED AFTER FINDINGS 

a. Matters^ in Aggravation Presented by the Government . 
After reading the relievant data from the first page of the charge 
sheet, Trial Counsel introduced into evidence Prosecution Exhibit 
1, which is the Navy Occupation/Training and Awards History page 
from the accused^ s service record, which indicates that he has 
a primary code of 9780, that he was promoted to Seaman Apprentice 
on 28 September 1974, that he was reduced to Seaman Recruit on 
31 October 1975, and that he has earned the National Defense 
Service Medal. During cross-examination of the accused, the 
government introduced into evidence Prosecution Exhibits 2 and 
3, as follows ; 

-2- 
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(1) Prosecution Exhibit 2 is a copy of a message, as 
follows: 

P 250303Z SEP 75 

FM NAVCOMMU WASHINGTON CHELTENHAM MD 

TO USS MANLEY 

BT 

UNCLAS // NOOOOO/ /NAVCOMMU WASHDC NOT ORIG FOL RECD VIA ITT 

QUEZON CITY PHILS 25 

PLEASE EXTEND MY LEAVE TO OCTOBER 20, 1975 WILL ATTEND SERIOUS 

FAMILY PROBLEMS 

RESPECTFULLY 

SA BENICIO A. MORTEGA 

567 29 3874 
BT 

(2) Prosecution Exhibit 3 is a copy of a message, as 
follows : 

R 261444Z SEP 75 

FM USS MANLEY 

TO AMCROSS WASHINGTON DC 

BT 

UNCLAS 

PASS TO MANDALUYONG, RIZAL, PHILIPPINES [sic] CHAPTER 

SA BENICIO A. MORTEGA, USN, 567 29 3874 

A. NAVCOMMU WASHINGTON DC 250303Z SEP 75 

1. IN RESPONSE TO REF (A) INFORM SNM LEAVE EXTENDED TO EXPIRE 



10 OCT 75, _3_ 
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2, SNM ADDRESS FOLLOWS: 

56-D M. YULO ST. 

MANDALUYONG, RIZAL. PHILLIPINES [sic] 
BT 



b. Matters in Extenuation and Mitigation Presented by 
the Defense . 

(1) The accused testified under oath substantially as 
follows : 

My home is in Quezon City, Philippines, I enlisted 
on 28 May 1974 on the advice of my elder and since entering the 
Navy, I have enjoyed it. I've been stationed onboard the 
USS MANLEY (DD 940), homeported at U, S, Naval Station, 
Philadelphia, Pa* I went UA due to some serious family problems* 
As the eldest boy of five boys and four girls in my family, 
I feel that I am the only responsible person who can help in 
bringing my family next to my father. Since I enlisted in the 
Navy, I started sending money home to my mother. My father grabs 
the money and indulges himself in drinking, women and gambling, 
which leaves my family half starved. He gets this money through 
my mother through the use of violence if necessary. My brothers 
and sisters cannot pay their fees for school without the money 
I send home. My mother is getting very sickly and is very thin 
already. Therefore, I feel that I am the responsible person to 
help my mother, if not to totally erase my father's deeds, at 
least to get a better life. My marriage is not an obstacle in 
helping my family. At the time I was UA, it seems that situation 
is a little bit--getting a little bit--I mean so--so totally-^the 
needs of my father, and in that X can help my mother in every 
way, in upbringing the children, I will act as the father, even 
if my father abandons our family. I first heard about the problems 
of my family while I was on the MANLEY. This had been going on 
for about four months before I went UA, I went home to the 
Philippines while UA, My UA terminated when I surrendered 
myself at the Armed Forces Police Headquarters at U. S. Naval 
Base, Subic Bay, I decided to surrender when I found out that 
I had done wrong. Before going UA, I requested leave to go home. 
My request was turned down and that's why I did this thing. In 
requesting leave, I explained the situation. I was told that 
I had to wait Tint il the situation became more serious. And that 
if it became more serious, I would be allowed to have leave. 1 
am married and have no children. I am entitled to wear the National 
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Defense Service Medal. After taxes, I get about $330 pay per 
inonth. I send $150.00 to my mother and to the others. I keep 
the rest for personal expenses, including miscellaneous, clothing, 
food and all the things, I realize that going UA was wrong. 
My personal problems have been going on ever since I joined the 
Navy, prior to October of 1975, I only requested leave to go 
home from the MANLEY once. That request was denied. The 
USS MANLEY never gave me leave to go home due to these personal 
problems. I have seen Prosecution Exhibit 2 before. It is a 
message, I have likewise seen the message in Prosecution Exhibit 
3 before. I was given leave by the USS MANLEY to go home and 
deal with my personal problems, to get married. I wrote the 
message contained in Prosecution Exhibit 2. It is the extension 
of my leave of getting married [sic]. I requested leave both 
to get married and for family problems* The problem at that 
time was for getting married* Prosecution Exhibit 3 is a message 
extending my leave for getting married* I discovered these family 
problems while I was home getting married. When I said that I 
had only requested leave once from the MANLEY, I was referring 
to requesting leave for the family problems, 

(2) The defense introduced into evidence Defense Exhibits 
A through E; 

(a) Defense Exhibit A is the Enlisted Classification 
Record from the accused's service record which indicates that 
the accused has a GCT of 48 (average), ARI of 30 (low), MECH of 
35 (below average) and CLER of 51 (average) and has completed 

14 years of schooling in Philippines schools, converted to a 
U. S. school system. 

(b) Defense Exhibit B is the Dependency Application/ 
Record of Emergency from the accused's service record which lists 
JOCELYN BAUTISTA MORTEGA as spouse of the accused. 

(c) Defense Exhibits C and D are reports of Enlisted 
Performance from the accused's service record covering the periods ^ — 
2 September 1974 to 1 March 1975 and from 2 March 1975 to 1 September 
1975, which indicate that the accused is an effective worker as 

a clerk typist in the personnel office, who needs occasional 
supervision in completing assigned tasks but willingly follows 
orders and commands without complaint* 

(d) Defense Exhibit E is the accused's final qualifica- 
tion as Division Damage Control Petty Officer which indicates that 
he was rated satisfactory in all- necessary subjects and was, as 

of 13 January 1975, recommended to be designated a qtialified 
Division Damage Control Petty Officer, 
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DISCUSSION 



a. Pleas of Guilty . In. view of the accused's pleas of 
guilty lio evidence was offered by the prosecution. An accused*s 
pleas of guilty, if providently entered, authorize conviction 

of the offense to which such pleas relate without further proof 
of guilt of that offense. The Military Judge interrogated the 
accused closely with regard to the providence of those pleas, 
as required by U.S. v CARE , 18 USCMA 535, 40 CMR 247 (1969). 
It is my opinion that the Military Judge substantially complied 
with the requirements of CARE, supra, and that the pleas were 
voluntary and provident. The accused's pleas of guilty are 
mitigating and should be so considered, 

b. Motion Prior to Pleading . Prior to pleas, the accused 
moved for a continuance, which motion was denied by the Military 
Judge . 

(1) In support of the motion, the defense introduced 
into evidence Appellate Exhibit A which is the accused* s request 
for delay of the proceedings until a decision could be reached 
on his request for administrative discharge In lieu of trial. 
The request, apparently made pursuant to Section 3420270.2 of 
the Bureau of Personnel Manual, was denied by the GCM authority 
on 13 APR 1976. The court also took judicial notice of Article 
3420270, Bureau of Naval Personnel Manual, which reads in pertinent 
part; 

2, A request for an undesirable discharge for the good of 
the service does not preclude or suspend disciplinary proceed- 
ings in a case. Whether such proceedings will be held in 
abeyance pending final action on a request for discharge is 
a matter to be determined by the officer exercising general 
court-martial jurisdiction over the member concerned. 

The court also considered as a statement of fact that the sole 
reason for delaying action on the request for administrative 
discharge in lieu of trial was, at that time, due to the delay 
necessary for an appointment with a military psychiatrist which 
was scheduled for 20 April 1976 (R-8), It is noted that a report 
of medical examination is required to be attached to the request 
before it can be processed. But referral to a psychiatrist shall 
be made only after examination by a medical officer. Such referral 
should be limited, in general, to those cases in which there is 
reasonable cause to question whether the member could adhere to 
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the right at the time of the alleged offense and is capable 
of ijnderstanding the nature of the proceedings against him. 
Article 3420270.5a BUPERSMAN. 

(2) The accused, through his counsel^ admitted, in 
response to questioning by the Military Judge, that, should 
the motion for continuance be denied, he was prepared at that 
time to proceed with trial, 

(3) In a post-trial letter, attached to this review 
as enclosure (2) , the Trial Counsel states that he received 
as enclosure (1) to the request for delay in the proceedings, 
the original signed request for discharge in lieu of trial* 
Although it would have difficult for the first endorser to 
separate the two entirely different requests (one for delay 
and one for discharge in lieu of trial) , the First Endorsement 
indicates that he did so and that the request for discharge 
would be forwarded separately. The Trial Goxmsel, in his 
letter states that a psychiatric consultation, pursuant to 
the request for discharge, had been scheduled. It has been 
administratively determined that, once the motion for continuance 
had been denied and the accused sentenced, no formal action was 
taken on the request for discharge in lieu of trial. 

(4) The granting or denial of a motion for continuance 
is a matter, like many other interlocutory rulings, within the 
soxind discretion of the military judge, whose decision will not 
be distxirbed on appeal absent a clear abuse of discretion. 
Para. 58b and d, MCM; U.S. v DANIELS , 11 USCMA 52, 28 GMR 276 
(1959); U,S. V JOHNSON . 20 USCMA 359, 43 CMR 199 (1971). In 
evaluating the exercise of that discretion, the substance of 

the motion itself must be examined, for in moving for a continuance, 
the accused has the burden of providing justification for the 
requested trial delay. U.S, v FARRISH , 7 USCMA 337, 22 CMR 127 
(1956) . An interruption o£ the trial is justified if the accused 
provides a sufficient indication that the trial's continuation 
will result in prejudice to the accused's substantial rights. 
U>S. V PARRISH , supra; U.S. v DANIELS , 11 USCMA 52, 28 CMR 276 
(1959) j U."gT^ MASSEY , 14 USCMA 486, 34 CMR 266 (1964) , On 
review, the crucial question is not whether the appellate authority, 
or another might have ruled differently, but whether in light of 
all the circumstances the ruling made was so unfair as to con- 
stitute an abuse of discretion resulting in prejudice to the 
accused. U.S. v POTTER , 14 USCMA 118, 33 CMR 330 (1963); 
U.S.v ROGAN . 8 USCMA 739, 25 CMR 243 (1958). While the decision 
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to grant or deny a motion for continuance rests within the 
trial judge's sound discretion, he remains accountable for 
an abuse of discretion which prejudices an accused's substantial 
rights. U.S. V DUNKS , 24 USCMA 71, 51 CMR 200 (1976), citing 
U.S. V FOREMAN , 18 USCMA 249. 39 CMEt 249 (1969); U.S. v DANIELS , 
supra; and U.S. v FLUMMER , 1 USCMA 373, 3 CMR 107 (1952). 

(5) Upon examination of the record, it is clear that 
the denial of the motion for continuance did not prejudice any 
substantial rights of the accused. While it is undisputed that 
an accused has the right to request an administrative discharge 
in lieu of trial, he does not have the further right that it 
will be favorably received. The portion of the BUPERSMAN cited 
by both counsel at trial sets forth a procedure whereby the 
accused may request that the proceedings be delayed while 
pending resolution of the request for discharge. The procedure 
outlined contemplates denial of the request, since final action 
on the request for delay is a "matter to be determined by the 
officer exercising general court-martial jurisdiction over the 
member concerned." Article 3420270.2, BUPERSMAN. In this case, 
the Commanding Officer, U, S. Naval Station, Subic Bay, in his 
endorsement of 12 April 1976 states that "It can be reasonably 
be expected that the request [for discharge in lieu of trial] 
will be disapproved," The officer exercising general court- 
martial jurisdiction was the same officer who would later take 
action on the request for discharge. At the time of his denial 
of the request for delay, he had before him the comment by the 
CO of Naval Station which can be interpreted as a recommendation 
against the discharge and he also had before him, as an enclosure, 
the request for administrative separation and the accused's 
handwritten letter in support thereof. It must be assxjmed that 
the officer exercising general court-martial jurisdiction carefully 
considered the request fbr discharge when he made the determination 
that the trial would not be delayed. It is likely that the request 
for discharge would have been denied in any case. Further, there 
is no "right" to a discharge in lieu of trial and the defense 
specifically stated that it was prepared to proceed to trial. 
Indeed, a reading of the record of trial in its entirety convinces 
this reviewer that the defense cotinsel in fact presented a vigorous, 
well-prepared case in extenuation and mitigation. Thus, it is 
considered that the military judge did not abuse his discretion 
and properly denied the motion for continuance. It is noted that 
this case, on its facts, is different from that in U.S. v DUNKS , 
supra, in which the U.S. Court of Military Appeals ruled that 
the military judge abused his discretion in denying a motion 
for continuance until the proper authority could act on the 
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accused's request for discharge in lieu of trial. In that 
case, the court ruled that the government was boxmd to follow 
its own rules which provided for a 45 -day delay in which to 
process the request for discharge. No such 45-day rule exists 
in this case, 

c. Court Recoimiendation for Clemency , In awarding the 
sentence, the Military Judge recommended suspension of the Bad 
Conduct Discharge for a period of one year. The Convening 
Authority in his action stated that he considered the recommend- 
ation for clemency, I have also considered the recommendation 
for clemency in making my recommendation with respect to sentence. 

7. OPINIONS 

a. The court, consisting of a military judge alone, was 
legally constituted throughout the trial and had jurisdiction 
over the accused and the offense charged* 

b. The accused had the requisite mental capacity at the 
time of the hearing and the requisite mental responsibility 
at the time of the commission of the offense. 

c. The accused's pleas of guilty established his guilt of 
the offense beyond a reasonable doubt. 

d. There were no errors which materially prejudiced the 
substantial rights of the accused, 

e. The findings and sentence are correct in fact and law 
and the sentence was within the power of the court to adjudge 
and within prescribed limitations on punishment* Left to 
determine it its appropriateness. 

The accused was convicted, in accordance with his pleas of 
guilty, of an unauthorized absence of about 82 days* Just prior 
to the commencement of this absence on 1 December 1975, he had 
been punished at Captain's Mast for an unauthorized absence of 
about 11 days from 10 October 1975 to 21 October 1975 and for 
missing ship's movement. It is considered that the accused's 
conduct is that of one who no longer desires to or should remain 
a member of the naval service. Considering the nature of the 
offense of which the accused stands convicted, as well as his 
past record, in my opinion, the sentence as adjudged is appropriate. 
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6. STAFF JUDGE APVOGATE'S RECOMMENDATION . In view of the 
serious nature of the accused's conduct, and considering his 
past record, it is recommended that the sentence as approved 
by the Convening Authority, be approved. An action designed 
to accomplish this recommendation is attached for your signature 
should you concur. 

9. SUPERVISORY AUTHORITY'S RESPONSIBILITY . The foregoing 
constitutes my review of the case including my opinions and 
my recommendation as to the action to be taken with respect 
to the findings and sentence. As the Supervisory Authority 
in this case, the determination as to the appropriateness of 
the findings and sentence rests solely with you. Unless you 
determine that each finding of guilty is established to your 
satisfaction beyond a reasonable doubt by the accused's voltintary 
and provident pleas of guilty, you should disapprove such finding. 
In acting on the findings, as well as on the sentence, you are 
empowered to approve only such findings of guilty and such part 
of the sentence as you find correct in law and as you, in your 
discretion, determine should be approved, and you may suspend 

all or any part of the sentence you approve. Your authority 
includes the power to approve, disapprove, or modify a finding 
of guilty provided that such modification does not increase 
the gravity of the offense; and to approve, disapprove, mitigate, 
reduce, suspend, modify, or change the sentence or any part 
thereof, so long as its severity is not increase. In the above 
connection, it is within you^authority to agree or disagree, 
in whole or in part, with my opinions and recommendation and 
substitute your own. 

10. As required by United States v, Goode , 23 USCMA 367, 
50 CMR 1 (1975), a copy of this review will be served on 
Defense Coxmsel so that he may have an opportunity to correct 
or challenge any matter he deems erroneous, inadequate, or 
misleading, or to otherwise comment on this review. His 
statement will be appended hereto as enclosure (3) . 

Very respectfully, 




CDR, JAGG, USN 
-10- 
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Judge Advocate, in writing, any corrections, challenges, or 
comments relative to the review that I might desire to make. 
In the event that I do not desire to submit any such corrections, 
challenges, or comments, I will so indicate to the Staff Judge 
Advocate, in writing, within five (5) calendar days of this 
receipt. I further understand that any request for additional 
delay in submitting my comments must be made in writing, signed 
by the accused and forwarded to Commander, U. S. Naval Base, 
Subic Bay, via the Staff Judge Advocate. 





CHAELE^^ SS&FRlSlS^ JR 
LT, . JACaf USN \J 
Defa pLse/ Couns e 1 

DISTRIBUTION : 

ORIG RECORD OF TRIAL (Grig & 1 signed copy) 

EACH COPY OF RECORD OF TRIAL (1 copy) 

CO USNAVSTA SUBIC BAY (1 copy) 

PRES NAVCLEM&PARBD WASH. DC (1 copy)" 

MJ (CDR J. E. VAN SLATE, JA6C, USN) (1 copy) 

TC (LT R. B. ATKINS, JAGC, USNR) (1 copy) 

DC (LT C. C. JEFFRIES, JR., JAGC, USN) (1 copy) 
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IN THE UNITED STATES 
COURT OF MILITART APPEALS 



UNITED STATES 

Appellee 



Eeniclo A, KORTEGA 
567 29 3974 
$eamaii Recruit 
tJ, S, Kavy 



Appellant 



PETITION FOR GRAKT OP SEVIEW 



U, S. Navy Court of Military 
Review NCl.i No: 76 1523 



Docket No: 



TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 
COURT OF MILITARY APPEALS 

1, Appellant vae tried by special court-martial at Haval 
Baee, Sublc Eay, Phillppinee. on 13 April 1976. Charged vlth 
one apeclflcatlon of unauthorized abaeuce In violation of Article 
86, Uniforin Code of Military Justice, 10 USC S 986. he was found 
guilty upon his pleas and was eentenced by the military Judge 
to a bad conduct discharge. Intermediate reviewing authorities 
approved the findings and sentence without change. On 7 July 
1976, the United States Navy Court of Military Review approved 
the findings and eentence, 

2. The appellant hereby petitions the United States 
Court of Military Appeals for a grant of review of the decision 
of the Court of Hilitary Eevlew, pursuant to the provisions 
of the Uniform Code of Military Justice , Article 67(b)(3), 

3- The undersigned appellate defense counsel has been 
designated by the Judge Advocate General of the Navy to 
tepresent the appellant in processing this petition for grant 
of review* and during the review, if the same be granted by 
the United States Court of Military Appeals, 

4. The appellant claims error on the following question 
of lawi 
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^ - POWERED UNDER 18 u\vij. £ 3651 TO 

SUSPEITD A SENTENCE, OR PORTION 
THEREOF J WHEN IN HIS JUDGMENT SUCH 
ACTION APPEARS WARRANTED BY THE 
EVIDENCE, 

5, The appellant vas notified of the Court of Military 

Review's decision on 1 September 1976 and on Che same date he 

de^JOfllted In military channels his request for grant of revtev 

%ii the United States Court of Military Appeals, The petition 

was received in the Office of the Judge Advocate General of 

the Havy on fi September 1976, and In the Office of the Director, 

Appellate Defense Division on 16 September 1976^ 



A. W. EOFF, II 
Commander t JAGC, USK 
Appellate Defense Counsel 
Office of the Judge Advocate 

General of the Kavy 

Certificate of Service 
I certify that a copy of the foregoing Mta.e delivered to 
Appellate Government Couneel on this ^ j_t h _ day of 

September 1976- 



A, W. EOPF, II 
CommaTider, JAGC, USN 
Appellate Defense Counsel 
Office of the Judge Advocate 
General of the Kavy 
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Appellee 



Benlclo A, MOETEGA 
567 29 3974 
Seaman Recruit 
V. S, Navy 



Appellant 



PETITION 



II. S. Navy Court of Military 
Revlev KCM No: 76 1523 



Docket Not 



TO THE HOHORABLE, THE JUDGES OF THE UNITED STATES 
COURT OF MILITARY APPEALS 

Statement of Facte 

After announcing the senteuce he awarded your appellant, 

the Judge recommended that the adjudged bad conduct discharge 

be suspended <R, 24). The convening and supervleory authorities 

chose not to suspend the adjudged discharge. The Havy Courc 

below also did not auspei^d' or disapprove the discharge. 

Error and Argument 

THE MILITARY JUDGE IS EMPOWERED 
UNDER 18 U,S.C. £ 3651 TO SUSPEND 
A SENTENCE, OR PORTION THEREOF, 
WEEK IN EIS JUDGMENT SUCH ACTION 
APPEARS WARRANTED BY THE EVIDENCE, 

In the case sub judlce the military judge had listened to 

all the evidence and had decided that, although a bad conduct 

discharge was warranted, appellant should be given another 

opportunity to serve honorably in the service. Appellant submits 



y Appellant l>ases bis Implication the Bavy Court dld^ have 

power to suspend upon this Honorable Court's declslou^ln United 
States V, Keller, 23 DSCMA 5A5^ 50 CKR 716 (1975) 
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judlce Is on point with both the facts and the errors granted 
hy this Court In the cases of United States v. Vllllams, Docket 
Ho, 31p795 and United States v, Occhl, Docket Ho. 31,663. 
Appellant, therefore, respectfully snggeeCe that this Honorable 
Court should vacate the decision belov and remand thle case to 
the Navy Court below irlth an order to abate further proceedings 
pending resolution of the OCCHI aUd WILLlAlfS cases. 

WHEREFORE, appellant respectfully requests that this 
Honorable Court grant this petition* vacate the decision belov 
and remand the case to the Havy Court of Military Review with a 
specific order to abate further proceedings pending resolution 
of the tflLLlAHS and OCCHI caees. 



A. tt. EOFF, II 
Commander , JAGC , USliT 
Appellate Defense Counsel 
Office of the Judge Advocate 
General of the Navy 

Certif icate_ of Service 

I certify that a copy of the foregoing was delivered to 

Appellate Government Counsel on this 2^th day of 

September 1976. 



A. W. EOFF, II 
Cotsmiander, JAGC, USH 
Appellate Defense Counsel 
Office of the Judge Advocate 
General of the TJavy 
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IH TOE UHITED STATES 
COURT OF MILITARY APPEALS 



UHITED STATES 

Appellee 



Beniclo A, HORTEGA 
SSN; 567 29 3974 
Seaman Recrulc 
U • S . Havy 

Appellant 



GOVERNMENT HEPLY TO PETITION 
FOR GRAKT OF KEVIEW 

U- S, Navy Court of Military 
Review NCM Ho, 76 1523 



Docket No, 33, 059 



TO THE HONORABLE, TEE JUDGES OF THE UNITED STATES 
COURT OF MILITARY APPEALS 

1» The Governmeat accepts the ^uinnary of proceedings 
set forth In the petition for grant of revie^r. 

2, Appellant claims error on the following question 
of la\f; 

WHETHER THE MILITARY JUDGE IS EMPOWERED 
UNDER la U-S,C, S3651 TO SUSPEND A SEN- 
TENCE, OR PORTION THEREOF, WHEN lU HIS 
JUDGHENT SUCH ACTION APPEARS WARRANTED 
BY THE EVIDENCE, 

3- The Government reapectf ully submits that this issue, 
Tfhich was presented to the United States Navy Court of Military 
Review^ was properly decided by that Court for the reasons set 
forth in the attached brief, 

4. No good cause having been ehown; the petition for 
grant of review should be denied. 



P* N, KRESS 

Lieutenant Colonel, USMC 
Appellate Government Counsel 
Office of the Judge Advocate 
General of the Navy 
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U. D* BLALOCK 

Captain, USMCR 

Appellate Government Couneel 

Office of the Judge Advocate 

General of the Havy 

Certificate of Servic^ . 

T hereby certify that a copy of the foregoing vas served 

upon Appellate Defense Counsel on this 7th day of October 1976, 



H, D. BLALOCK 
CapE;ain, USMCR 

Appellate Government Counsel 

Office of Lhe Judge Advocate 

General of the Havy 
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IW THE UNITED STATES 
CODET OF MILITARY APPEALS 



UNITED 



T A T E S 
Appellee 



Benlclo A, HOHTEGA 
SSH; 567 29 3974 
Seaman Recruit 
U, S. Navy 

Appellant 



GOVERNMENT REPLY TO BRIEF IN 
SUPPORT OF PETITION FOR GRANT 
OF REVIEW 

U. S» Navy Court of ililltary 
Review NCH No. 76 1523 



Docket No i 



TO THE HONORABLE ^ TEE JUDGES OF THE UNITED STATES 
COURT OF MILITARY APPEALS 

Argmaent 

THE MILITARY JUDGE DID NOT HAVE TEE POWER, 

UNDER THE PROVISIONS OF 18 U,S.C, 3651, TO 

SUSPEND ANY PORTION OF THE SENTENCE WHICH 
HE ADJUDGED. 

No court, be It civilian or military^ has an "Inherent" 
pover to suspend the e:K;ecutlon of a sentence which it has 
imposed. Ex Parte United States, 242 U.S. 27, 37 S,Ct, 72, 
61 L.Ed, 129 (1916) and United States v Marshall, 2 USCMA 342, 
8 CMH 142 (1953). Congress has given civilian federal district 
courts the power to suspend sentences through the Federal Pro- 
bation Act of 1925, now 18 U,S*C. 3651. This statute has 
never been applied to military trlel judges because Congress 
specifically gave sentence suspension powers in the military 
to the convening authority and other officers of the executive 
branch of government. Article 71 ^ Uniform Code of Military 
Justice, 10 U,S.C. 671. The Government respectfully submits 
that this congressional determination is proper and should be 
accorded deference by this Honorable Court, 



P, N, KRESS 

Lieutenant Colonel, USMC 
Appellate Government Counsel 
Office of the Judge Advocate 
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IH THE UHlTfiD STATES 
COURT OF MILITARY APPEALS 



tJNiTED STATIC \ «^^ 

\^ i7 ^ GOVERMEWT REPLY TO BRIEF tw 

Benlclo A. MOHTEGA I ^' ^* ^^^^ Court of Military 

SSN: 567 29 3974 i Review UCM No. 76 1523 

Seaman Recruit \ 

U, S* Navy C 

Appellant ) Docket No, 

TO THE HONORABLE THH ^™CHS OF THE rHITEB STATES 
LUUKl OF MILITARY APPEALS 

Argmneat 

No court, be It civilian or military. ba« an "Inherent" 
pover to suspend the execution of a sentence vhich It has 
imposed. E. Parte United States, 242 B.s, 27. 37 S.Ct. 72, 
61 L.Ed. 129 CISIG) and United State, v tiar.hall. 2 OSCMA 342 
8 CMR 1,2 (1953). congress has given olvlUan federal district 
courts the power to suspend sentences through the Federal Fro- 
bation Act of 1925. no« 18 n.S.C. 3651. This statute has 
never been applied to military trial Judges because Congress 
specifically gave sentence suspension powers in the military 
to the convening authority and other officers of the executive 
branch of government. Article 71. Uniform Code of Military 
Justice. 10 U.S.C. 871. The Government respectfully submits 
that this congressional determination is proper and should be 
accorded deference by this Honorable Court. 



P. H. KRESS 

tleuteuaat Colonel, HSMC 
Appellate Government Counsel 
Office of the Judge Advocate 
General of the Haw 
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upon Appellate Defense Counsel on this 7th day of October 1976. 



W. D. BLALOCK 
CaptalUf USHCR 

Appellate Government Counsel 

Office of the Judge Advocate 

General of the K^avy 



00036 



Case 1 :06-cv-00426-EGS Document 9-4 Filed 07/1 0/2006 Page 38 of 1 1 5 



5314-2 

i4 MAT 1976 

From: Staff Judge Advoeate 

To; Coaaonder U. S. Saval fiAse, StOklc Say ^ . 

Subj : Rttvletr of ^ae&r4 ot Trial by Spaeial CiHirC'Hartial 

In the caae of il^'*"'^" Becrult C^-l) Banlclo A. HDSXECSA, 
U, S. Navy> 567 t9 3974 

itef: (a) Article 65Cb), Ums 

<b) Paragraph 85, MCH 1969 (Bew.) 



End: (1) Stibject record of trial 
(25 LT Roger B. ATKISS Itr : 
(3) Coxxectione, challemgea. or comments by Defense 



LT Roger B. ATKISS Itr F02iSBAjcta 5S00 dtd 13 MAY 76 



Cotmsel relative to thld review or atat^oeat that 
noEie of the foregoing la submitted 

1, Enicloefsre (1) has beea revleimd by oe in aceor dance vlth 
the provisions of references (a) and Cb>. 1^ review with 
opinions, recosnsi^tdations , and reasons theref<»r, is subadtted 
here^th. 

2. ^H^fcRY OF rSB PE0CE£&I»3S 

a. I^lal. The subject nat^d aecuscMl was tried on 13 April 
X976 before a Special Coiart -Martial, consisting of a Military 
Judge alone, convened by the Cocamandlng Officer, ^, S. Haval 
Station* Subic Say» Philippines at Haval Legal Service Office, 
Snbic Say, Fhlllppi&es. 

*• threes . The acciised was arral^ed upon and tried for 
the followlni off^iae: 

Charge: Vlolatlos of Article S«, tICKJ 

Specification: Vnattthorized absence from t&lt« to wit; 
USS HUSOT (DD 940) froa on or about 0730, 1 Deceaber 1075 until 
on or abof^ 1530, 20 February 197$. 

^' Plftftg * ^^^ accused pleaded as follo«»: 
To the Charge and Specification: Guilty. 

^* bindings . The Court found as follows: 
Of the Charge and Specification: Guilty. 
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e. HMctBa j gg yttrBl»aible Smatanc^ chat Cottl4 hav» b» «ii 
Aytfrded ; Blsehftrge tx<m the aavftl s«rvle« vith « Bad ticmduct 
Discharge , confliunttent at hard labor for atx SMaiBtha, and 
forfeltiire of two-thirds pay per si^th for six BKmths. 

f . Sentence Mfarded by the Coitrt i The accosed was 
sentenced to ]fead Conduct t^isc^arge With a reeoanendatlon 
that the punltl^ra discharge be suspended for a period of 
one year. 

g. Action of the ConvTOlng Anthorlty : On 4 Hay 1976, the 
Comrenlng Authority approved the sentence as adjudged. 

3. FKRSQUAL BAtA 

a. Age 27. 

b, OCT 48 {average). 

e. Current Service 26 Hay 1974 for 4 years. 

d. Prior Service Kone elaliaed 

e. Harltal Status Harried 

f . Basic Pay $361.20 

g. Education 14 years 

h. Kedals and Awards Satlonal Defense Service Medal 
1. Pretrial Restraint Bcmie 

4. SUMMARY OF tSE EVIDESCS PRIOR yp gIIE&II»S . In view of the 
accused^ s pleas of guilty « no evidence was presented prior to 
findings . 

5. SmOttRY or EVIDESC^ PBSSSai:ED APTBR FIHOIRGS 

a. Hatte rs in Aegravatloa Presented by the goverras«it . 

the relevant data fxais the first page of the charge 



After feading , _ 

sheet, Trial Couoael introduced intd evidence Proaeeution Esdtlbit 
1. iriiieh is the ISavy Oeeupation/TraiBing aa4 Awards Siatory page 
froa the accused's service record, -irfiliiTn iodieatea that he has 
a priJBUory code of 9780, tfaftt he was.;|Hn|M|||l|,to $e«nan Apprentice 
on 23 Septeeeber 1374, that he »es redueedia^ Seaaan Recruit on 
31 October 1975, and that he has earned the HatiooAl Oefn^se 
Service Medal. Durlt^ creaa - examl na tieo of the aeeuaed. the 
go^^mBeat Introduced into evidence Prosecution Eshibits 2 and 
3, as folloirs; 
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(1) Fro»ecutlon EaEhlblt 2 1« a copy of a nassage, as 
follows: 

F 250303Z SEF 75 

FK HAVCQima mSHXmm>N CHSLTESBAH Itt^ 

TO USS HAHLE7 

BT 

imcLAS // moooo/ /nhvcc&fm washdc ^ot orig fol kecb via itt 

QUEZ€B eiTT FHILS 25 

PLEASE E^TEHD HT LEAVE TO OCTOBER 20, 1975 WILL ATTEHD SERIOUS 

FAKiLT TKomsm 

EESFEGTFULLY 
SA BEKXCIO A. mSTEOA 
567 29 3874 
BT 

(2) Frosecutloa Esh&blt 3 is a copy of a fsecaage, as 
follows; 

R 261444Z SEP 73 

FH USS H&ULEY 

TO A^ISOSS UASHISOTOH DC 

BT 

TABS TO mm&Lmom, EXZAL. PBILIPPZIIES tsle] GHATOSR 

SA BEHICIO A. mSXSQk, USi, 567 2$ 3974 

A. BIAVOS^fil HASailfGTC^ DC 250303Z SEF 75 

1. IS SgSFQ^SE TO BEF <A) I8F0BM SHM LEAVE SXTEMQED TO SXPIBE 

10 OCT 75. -3, 
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2. Sm ADDRESS FOU^OWS: 
56-0 H. YULO ST. 

BT 



^' Matters te EgtamtiAtloa and Mlttaatioa Pr»<ttRted fey 

— k * 1 1 ^ 1 ■■ m ■■ ■■ [ f ■ h i ■ H BjII ■■■ < ■ It B^ ^ Mil l II ■ I ■ I I I P ■ ■ t| M *^g l ^II W M I nr l|| 1 III t tflM) ^ ^ t ^ W h jW 

the gcEM ^a, 

<X) The accused tefltl£l«d under oath aubstantlalXy «a 
f ollcnra ; 

H}r hose Is 1^ Queson City, Phlllpplaea. I ealiated 
on 28 Hay X974 on the advice of ay elder sead ciBce CH^terlii^ the 
Kavy, I have enjoyed it. Vvtt been atatloaed wsbeard the 
USS KAKLEt (DD 940) « booepotted at U. S, Haval Station, 
Philadelphia, Fa. I vent QA due to eoaie serioi» fwnlly problcfflis. 
As the eldest boy of five boys and four glrle in i^ faslly, 
I feel thitt I aa the only reapoaalble tN^s^^^ ^fbo can help In 
brlngli^ my family ne^t to ay father. Since I wilistad in the 
Kavy, I started aendlng aooey heme to sy sother. Hy father grabs 
the stoney and Indulges hlaself in drinking, Moama aad gangling, 
which leaves ay faally half starved. He gets this aoney tisroagh 
sy sother through the use of violence if neeeasary. Ify brothers 
and sisters cannot pay their fees for school without the aeaey 
I send hoae. Ify oother is getting very sickly and is very thin 
already. Therefore » I feel that X sat the respcmaible peraon to 
help @7 sother« if not to totally erase ny father's deeda, at 
least to get a better life. Hy carriage is not sn obataele in 
helping ay family. At the tise I was HA, it seens that aituation 
is a little hit-ggetting a little bit-«X mean so— so totally— the 
needs of ay father, and Ui that I can help siy oather l&^ll^miSft" 
way. In t^bringing the children. I vill act as the father, ev«i 
if my father abandons our fusily. I firat beard about thsi probleas 
of wf fuiily i&ile X VBB on the H&Hl£T. This had been going on 
for about fomr aontha before X vent tJA. I w^t hone to the 
Fhilipplnea v^le UA. Iff UA terminated iihm X aurrcndered 
efself at the Aroed Forces Felice Headquarters at U. S. SaVal 
Baser St^^ic Bay. 1 decided to swnrender ifheo X found out that 
I had done wcong. Before going QA, X re^uMted leave to go hose. 
My request was turned doim and that*s why X did this thing. Xn 
requesting leave « X explained the aituation. X was told that 
I had to wait until the altuatimi becaae isore serloaw. And tthat 
if it becaae aore serious i I would be allowed to have leave. X 
am aarried and have no childrfl». X aa entitled to wear the national 
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Defense Service KedaX. After csxes, I g«c jtbout $330 pay per 
rapnth. X send $150 > 00 to vsy laothsr tmd to tbe otliftr«. I keep 
th* rest for peraoaal expenm^B, iacliidliig sklscellaneous , clothing, 
food and all the things. Z realise that going \Jk vaa wrong. 
Ify personal probleuis have been going on ever since I Joined the 
n&vy, prior to October of 1975. I only requeated leave to go 
hose from tl^ M&NLEY once. That request was denied. The 
0SS H&MLET never gave me leave to go hose due to these personal 
problems, I have seen Froaecutlon Exhibit 2 before. It Is a 
message. I have likewise seen the neasage In Prosecution Exhibit 
3 before. I was given leave by the ^S H&HU:t to go biense and 
deal with ay personal problema* to get siarrled. I wrote the 
Eseesage contained In Prosecution Exhibit 2. It is the extenslcm 
of my leave of getting married [ale]. I requested leave both 
to get fiiarrled and for f lEolly problecw . The problem ai: that 
tise was for getting married. Prosecution Exhibit 3 la a isessage 
exteiuilng my leave for getting carried. 1 discovered these family 
problems while I was home getting married. Mkea I said that I 
had only requested leave once from the HASLET. I was referring 
to requesting leave for the fa^ly problems. 

<2> The defense introduced Into evidence Defense Bxhlblts 
A through E: 

(a) Defense Exhibit A is the Enlisted Classification 
Record froB the accused's service record which Indicates that 
the accused has a GCT of 4g (average), ARI of 30 (low), mCB of 
35 (below average) and CtSR of 51 (average) and has eo!q>leted 

14 years of schooling in Fhlllpplnes schools, converted to a 
U. S. school system. 

(b) Defense Exhibit B is the Dependency Application/ 
Escord of Bfiaergeacy fros the accused's service record which lists 
J0CEL7H SAtflXSTA HOSTSGA as spouse of the accused. 

(c) Defense Exhibits C and are reports of Enlisted 
Ferfonaonce from the accused* a service record covering the periods 

2 September 1974 to 1 Hareh 1975 and frow 2 Kareh 1975 to 1 Septei^e 
1975. i^lch indicate that the accused Is an effectlw worker as 
a clerk t^iat in the persoimel off lea, who needs occasional 
supervision in completing assigned tasks but willingly follows 
orders and commands wltiwut eraiplalnt. 

(d) Defense Exhibit E is the accused's final quallfica- 
tl«i as Division Damage Control Petty Officer which ladleates that 
h« was rated satisfactory in all necessary subjects and was, as 

of 13 January 1975, recommended to be designated a qualified 
Division Das»ge Control Fatty Officer. 
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6. DisgyssiOH 

a- Ple&g of Guilty , In vtAw of the accusad*8 plams of 
guilty no eyideace^waaoffwriKi by the pro««intlo&. An accuBed's 
pleas of |uHty, If providently entered, authorize conviction 
of the offense to which «Tieh pleas relate without further proof 
of gtttlt of that offenae. fhe Military Judge interrogated the 
accused closely with regard to the proTldence of those pleas 
as reqnlretLby U.S. v C^ 18 US(m,535, 40 CHR 247 (1969). 
^*.i^^^ OTOfo^ that the~^litary3i3ge substantially «o«plied 
with the refuiraiBfinta of CABE, supra; and that the oleae were 
voluntary and provident. The accuaed's pleas of guilty are 
mitigating and should be so considered. 

_,_.5*, ^^^^^ yo'^ ^Q ^^?f^j^- P^i»^ to pleas, the accused 
^^°^ ^^^ ^ continuance, which aaotion was denied by the Military 

(1) In support of the motion, the defense introduced 
into evidence Appellate Exhibit A which is the accused's reouest 
for delay of the proceedings until a decision could be reached 
m his request for ajfesinietratlve discharge In lieu of trial 
l^e request, apparently sade pursuant to Section 3420270.2 of 
the Bureau of Personnel Manual, was denied by the GCM authority 

%l'>il^f\^^^^' V'Z *'*'V^J *^**® ^^""^ Judicial notice of Article 
3420270, Bureau of Haval Personnel Manual, i^ich reads in pertinent 

2. A request for zn undesirable discharge for the good of 
,3^im:.the service does not preclude or suspend disciplinary proceed- 
ings in a case, ^lether such proceedings will be held in 
abeyance pending final action on a request for discharge is 
a Batter to be determined by the officer exercising general 
court-martial jurisdiction over the oesiber concerned; 

The court also considered as a statesent of fact that the sole 
reason for delaying action on the request for adailnletratlve 
discharge in lieu of trial was, at that tiiae, due to the delay 
necessary for an appointaent with a military psychiatrist which 

*J* JS?*^?^**^ ^?'' 2? ^P'^^^ ^^7^ <^-S> • It is nJted that a^Sort 
of irtdical exMilnation is required to be attached to the request 
before it can be processed. But referral to a psychiatrist shall 
S ^f®*.**^}? fi^f^ esaistnation by a aiedleal officer. Such referral 
should be llialted, in general, to those cases In which thsre Is 
reasonable cause to question whether the sien^r could adhere to 

-6. 
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the right at the tlse of the all«ged offense and i» capable 
of tmderstanding the nature of the proceedloRa aealaat him 
Article 3A20270,5a BtJPERSMAH. ^^ •saxnat aim. 

(2) The accused, through hl« counsel, adssltt^. la 
response to questioning by the MlXltaiy Judge, that, ehould 
the motion for continuance be denied, he wae prepared at that 
tiiae to proceed vlth trial. 

(3) In a post-trial letter, attached to this review 
as enclosure (,2), the Trial Counsel states that he received 
as enclosure (1) to the retiuest for delay In the proceedings 
the original signed request for discharge In lieu of trial? 
Although it would have difficult for the first endorser to 
separate the two entirely different requests <one for delny 
^d one for discharge In lieu of trial), the First Sndoii^ent 
indicates that he did so and that the request for dlacfaEse 
would be forwarded separetely. ,The Trial Counsel, in his 
letter states that a psychlatrlig^onaultatlen, pursuant to 
the request for discharge, had teen scheduled. It has been 
admlulstratively determined that, once the aiotion for continuance 
aad been denied and the accused sentenced, no foraial action was 
taken on the request for discharge in lieu of trial. 

(4) The granting or denial of a aotion for continuance 
is a laatter. llfee aany other interloeutory rulings, within the 
P^? ^if^'^?^^^® *»^ the military judge, whose decision will not 
be dl8^a>ed on appeal absent a clear abuse of discretion. 
??£?!. ^^ ^^ ^* ^^'' P.S. V DABIgLS . 11 XJSmK 52, 2$ Om 276 
(195g)i O.S V JOHHSOH .' W MiMk JtS^! 43 CMRlsl (If 71)!^ In 
evaluating the exercrse of that discretion, the substance of 

the aotion Itself tm^t be exaiained, for in moving for a continuance, 
the accaaed has the biArden of providing iustlficatioa for the 
requested trial delay. U.S. y gAHSISH. 7 USQIA 337, 22 CMR 127 
(193J) . An InterMtlon of the trial is justified if the accused 
provides a sufficient Indication that the trial's continuation 
„ - "S. ^.^ prejudice to the accuaed's substantial rlghta. 
^■•|4 y ^ARRISH. supraj y,S. v PAHIELS . II 0SQCA 52, 28 CMR 276 
W^9}i IJ.B. vMASm . U m^L 45$; 34 CMR 26$ (1964) . On 
review, the crucial question is not i&ether the appellateaauthority. 
or another aight have ruled differently, but irttether in light of 
all the circuisatances the ruling made was eo unfair as to con- 
stitute an abuse of discretion resulting in prejudice to the 

fft^'^;>.J^:i^'jJ^^Filr}^ °^^^ 118, 53 CHR 330 (1963); 

U.SS.v RQGAMt^g USCM& 739, 25 CMR 243 (1958). While the decision 

w7. 
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to grant or d«ny a mot too for continuance ruts within the 
«« ;i..l ®? •«o«ad discretion, he r«Bmlns itcconntabXe for 
^ S"M of discretion ^Ich pr«i«dlce« «n aecizaed's »ttb«t«ntial 

D .§, V jo^^l m mem 249. 39 am 249 a969>; u.s. v dabiIls 

and #,S. V PtOHEffiR . 1 USCMA 373, 3 CMR IQ7" ithh 



9upra; 



#.v ^ t ^P i?**^ ^aalnatiott of the racord. It la clear that 
^t 2®**if\** -^r* ^^^^ ^^^ eoattnuanee did not prejudice any 

an *ecu8ad haa the right to request en adsalnlatrattve diaeharse 
la lieu of trial, he does not have the further right that It 
?S LEk ^^"^^^W received. The portion of the sfe»KRSHA» cited 
by both counael at trial sets forth a procedure wherebrthe 
accused may request that the proceedtaga be delayed while 

SS?wS^'^?*°i"^^?'^.°^ S^^^**'^»'^ ^^"^ discharge. The procedure 
outmed coateBplates dental of the request, aince finSl utlon 
on the request for delay la a "laatter to be deteradnS by the 
officer exercleing general court-raartlal jurladletioa over the 
nmh&x concerned,^ Article 3420270.2, BUFERSIteS. In thie oiL 
the Conmanding Officer 0^. toal Station?sSic Sy? in mS ' 
endoraeiaeat of 12 April X% «at^that «It can be reasonably 
be escpected that the requell »BiMMil^BK. la lieu of ^wlil 
will be disapproved. ' The officii I^^SSSng geaSai c^rt- 
martlal jurlsdletion was the ease officer ^ Sould later take 
action on the request for discharge. At the ti^ of hla denial 

GO of Haval Station which can be Interpreted as a recSLendatton 
against the discharge and he also had before him, as ^ncloaSre 
the request for adainlstrative aeparation and the accused's 
^dwritten letter in support thereof. It ouat be aasnnttd that 
the officer exercising general court-aartial jurisdiction carefully 

?S;^rtrlSl ^5lS'Lk ^^^^""r «5*^^^i*^« the dete^SfSloI 
cnactae trial would not be delayed. It is likely thoft the reaaeB^ 

S^n^'"S;sf* S"w?ir; »^*^^J«<* ^s ^r eaaer ^hS! ihSr' 

■ **?*.^^?*^ ^^ * discharge in Itau of trial and the defease 
apeclfically stated that It was prepared to proceed to trSl 
^deed. a reading of the record Sf Erial In tS StirSfcy cSnknces 
Sif ;SSS!5 ""^^ f*** defenae counael in fact presenteS a ^SS^Sa, 
well-prepared case la extwination and »itigatioa, Thua. it is 
«nfi2;J!**i*=^* f**! "ilttary Judge did aot^abuse hirdiiciettSn 
wo4 properly denied the aotion for continuance. It is noted that 
i«i;/*?;'«^? i^;t.^*S^S^ i* ^^^^^^^it fr«a that in C.S.V DUSKS? 
!SP *iw? i*lch the U.S. Court of Military Appeals rule d tha t 
^e Jilitary judge abused his discretion in Sinylng a aotl^ 
for continuance until the proper authority could iSt on thT 
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J^-'^fu" ^^^^^ f*»5 discharge lu lUm of trial, la tl»t 
c«e«, the f*«^t^r»Je^ that the govenmei^t was bound to fellw 
Its wm rules which prmnded fdr a 45-day delay toi^ch to 
SHhi; ^ef*^"***" ^'^'^ discharge, m sLh 45ldi? SlfeSste 

seat^ce^Se teS^'"foii2: t^"" <^^'^gt- I" wardU^g the 
?«?5^S A^ t *^^^tary Jua^ reeonowuled atjspenslon^Fthe Sad 

^1^ for il«^^^^^T\'^*''*? *^**^ ^ eoneidered the T€tSm^md- 
?«i^i clesiency. 1 have also coasldered the reeoaraeBdaSon 
for clemency in mklng my recoomeadatloa with respecTJnSJLce, 

7. OP^K^S 

' ' ' IP ." ■ ii 

a- The coart, cfimalsclns of a adlltarr ludee a.loam »«« 
legally constituted throughoSt the trlJl^d hSi jSJSdictlSn 
over the accused and the offense charged, J^i»aiccion 

i.4 ^** ^® fccuoed had the requisite mental capacltT at the 
time of the hearing and the requisite loental reS^iblllty 
at the tisae of the coBaaissloo of the offense, ***P™*^"*^*^ty 

e. The flndlnge and sentence are correct in fact and law 
^i ^\?eatence was within the power of tS coSrt to JdludSI 

detersane it its appropriateness. *•* v uw 



eullS* Sf S^llSJi.S;?^*'*^ ^'^ accordance with his pleas of 
fU iH*- ^ unauthorised absence of about 82 days. Just prior 
to the c^ence»ent of this absence on I Beceidber 1975^ ES 

2i2S?«i^«?f J? ^"* ^® October 1975 to 21 October 1975 aS fol 
^^A^f i^Hi^J^^V^^:^ ^^ H «^<«*»Wered that the accSed^s 
conduct is that of &am irfio no longer dealres to or Ako»t^^<».4« 

offense of ^ch the accused stands convSted. as toII Z his 

past record, in ray opinion, the sentence as adjudged ts^JrSpriate 
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B. 

serious 



^* SpSBVISQ^y AimiORITY'g RESPONSIB ILITY The for6-al««. 
con»atut«BBi7 review oi! tlw case S^^g a^opSlmf^d 

S Sf s ca»e°®?hri;™^J; ^ ^^'^ supervisory i^uiS?t?y 
iL 57«^ff * ^5® *^t«nalnatloa as to the *pproprlatanesa of 

fflM^i^^^Jj^K ®**^5 f^<iing o£ guilty is established to your 
satisfaction beyoftd a reasonable doubt by the accused^a voluntRrv 

ai? of ^'pa^*S^?L^™il*'* approved, and you Wy'aSpST 
axi or Miy part of the sentence you approve, tour autfaorltv 
incXudea the poser to approve. dUapSSve. or oodify a f IndL.^ 
of guilty provided that such aodlficStioi'dSs^ot LSreaJe^ 
the gravity of the offense j and to approve, disapprove S?ic.«^*. 

td™^ '"^^r^' "^H^' **' ""^^^ tffi^SlSteSn?^?'pSt^* ' 
^onn^M^r It^'f *!.^^^ severity is not increase. In the aipove 
con^ction. it is within your authority to agree or disaSee^^ 

s'SbSSiStryiSr^S^: "'*^ ^^ opinious^nd rSo^Sd^^lT SSi 

2;^SS^?i^""**^ " ^^^ ?* ^y ***^« «» oppor^l?rS SSrrect 
or challenge any natter he deeas erroaeoSa. ioadeJuate or 

^Ji^fi;®^.?? f° otherwise coaaeat on thii rSJiS ?is 
statesent will be appended hereto as enclosure (3) . 



Very respectfully, 




cm, JAGC. OSH 
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H6:CLC:«h 
5SU-2 



1 

^uaJ^'^^^^^J^^ « copy of ths foMgoing v&ftew U oekaovlefised 

5fif TirrTT-TlL^ 3 =r-».; ^'^f • ^ «nd«r»tand that 1 hm 

five (5J calwEidar days wlthlti wbleh to asbnic to the Staff 
Jik^e Advocate, in writing, aaj eorreet«oiw, challaagaa, or 

Salwir^o^^LL^^"^? ^?i^" *?J?^*^ '^ ^"^ corraciiona. 
cnaiie^es, or coroa»nt«, I will ao tadleate to tha Staff Judae 

dSa*^l; a^w^w*' imdaratwid that any raqueat fbr additia^l 
delay in subletting a^ Gtnsaanta aaist Iw W« In wrltlaK. aSmed 
«7i,J!!%*"'^?^ •?** forwarded to Cowaandar, U. S. HavaTiAle 
Subic Bay, via the Staff Judge Advocate. 



CHABl^SS C, JEFFRIES, JR 
ht, JAGC, USfi 
Defenae Cotmael 

^«i« SE^ao OF I^IAL (Orlg & 1 .Igaed copy) 

EACH COPY OF KECOHI> OF TKIAL (1 cSy> 

CO USSAVSTA SCBIC MY (1 copy) ^^ 

PRIS K&VCI^H&PAIBD W&SH. DC <1 copy) 

KJ (C»R J. E. VAN SLATE. JAGC. OSM) (1 copy) 

£>C at C. C. .^gFFRIES, JR., JAGC, USH) U copy) 
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DEPARTMENT OF THE NAVY 

NAVAL LEGAL SERVICE OFFrCE SUBIC BAY 

U. S, NAVAL BASE BOX 35 

FPO SAN FRANCISCO 96651 



25 May 1976 



From; 
To: 



nL^.*-,^^ JEFFRIES, JR., JAGC. USN 
Detailed Defense Counsel 
Staff Judge Advocate 



Subj : staff Judge Advocate review in the case of 

Seaman Recruit Benicio A. MORTEgJ? Ssn? 567 29 3974 

any matter I deem erroneous. JSaSeqSS or mJSf.SS-"^ challenge 
otherwise comment on the review misleading, or to 

delaf oV?^^^Safrwo\jr^oTS2^^^ Sdi'^^.H^^^^ ^^^^^^ - ^ 
case in any manner and would hlve^an^woS^l^^^ government's 
his request acted upon Wthe Gm ^niSr^.^*"^ accused to have 
the convening authority effecti^l^J^^'-^^V ^° ^his case, 
right to request an indeslrlbli H^L^^°^^**.''*'f accused his 
court-martllFfy admiSistra^iiS difS^^""^? T i^^^ °^ ^rial by 
to obtain an exLinat?on by a medical Hoif^^ bfcause he failed 
In light of no niaterial reason thi?^hf^''°'' "^""^ ^ Psychiatrist, 
have the case disposed of on ?he date of^^:^•''^^?^ ""^^^^^ to 
ten days later as the defense rLn^^LS JP^i "^""^ ^^^^ ^eek to 
defense motion for ? nn«M«,^! requested, the denial of the 

the military'juSge tnrSpe?Sed%r?hf /^^ °? <ii-<^-etion of 
the accused in dinying his ?ilht ?n !^L^''^f*'^"t^^^ prejudice of 
discharge in lieu If ^rtll by^cour?-|||^. ^^ ^undesirable 

perfo^LT^i^s I^st4it/U'tl/I^l^ ^° ^^^^-^ ^^- -l"ted 
in his service record ® He was assfSn^r*^ °S *^^^ ^^''^ evaluations 
performance, military behlvior 5?if? °'^''^® ^" Professional 
adaptability as follows ' "^^^^ary appearance, and 



1 MAR 75: 
1 SEP 75: 



3.2. 3.4, 3.4, 3.6 
3.2, 3.4, 3.4, 3.6 



o? ^o^-aX^?s^^^^^^^^ evaluation 

leadership and supervisorV^^ii??^ o^%'^hCc'LSl ^^^'^ °' 



00048 <^ 



^ 



Case 1 :06-cv-00426-EGS ; Document 9-4 Filed 07/1 0/2006- Page 50 of 1 1 5 



Bav ^^p^^^^sed is being retained at RECUNIT, NAVSTA Subic 
Bay, R.P., awartmg your supervisory authority actioA on 

aid ??^ ^ ^^^ ^^^^^^^^^ ^-t*^- appellate'LviewVScMR 

punishment prior to trial during his F™^/?? "' ? , 

naval service, and hircomparSfvei; shoit^JauthorLed" 
absence (approximately 2% months) for which Se was twf^ 
xt is most strongly urged that the supervisory auJhoStv' 
thrL'J^^'' ^^\°^i^^*^e^y J^^S^'^ recomSenIa??o? ?o suSend 
t^dS^y^ ITtZVlllf't^^tdlle^^ ^'^^ ^-' --'^ ^^^ ---d 




i 
I 

- 2 - ! 
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DEPARTMENT OF THE NAVY 

NAVAL LEGAL SERVICE OFFICE SUBtC BAY 

U. S. NAVAL BASE BOX 35 

FPO SAN FRANCISCO 96651 



F02:RBA:cta 

5800 

13 MAY 1976 



From: 
To: 

Subj: 



StaJ^^I^d^; AH*"'"": ''f''' "'"'^' T^^l Counsel 
Staff Judge Advocate, U, S. Naval Base, Subic Bay 

UD'^eque^'S'"' ''"^''^'° ^- '^' "«"' 567-29-3874; 



proce:SnS^^dr5":ctioTon'S.eT=' '°' ^"^P^"" °^ discipUnaxy 
defense to' tL trJf/SiLerin ^nf paZro/"^" "f f "^"^ "^ ^« 
1976. TTie UD reauest it^^if ,.! ^ , °^ materials dated 5 APR 

request foTsull^lTonTf%lZ^,^^^^ "ithtthe 

cover letter. Both SquesS iSjiuS^/Sf^'*""^" '?^'** "^ **^« 
the accused, were forwarded ' along ^^ Se tSSr^""^ statement of 
endorsement, to Commander ii ? m?,, t » ^^^ counsel's 

Officer. U.-S. NaeTslSio-l/J^rB^roA t%l ^y^'' '^'"^"* 

to b^'Snse^^ielts":" ""' ^""""^'^ "■x"""--* responded 

Subic Bay, re?eaW^tt« " p,^<i'J° J'""»f "?*«•": S. Naval station 
and that an appointment hl/Z^^e fZlT/"" ^"^ ^™ scheduled 
subsequent to the date of trial! evaluation for a date 

returned to the Receiving SSt " counsel's possession were 

Very respectfully. 
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HORTEGAf Bexiicio A. 

(Lsst ueme, tlrst oetne, middle initial) 
U. S. Maval Station 

(Armed'Porce) 



HEOORD OF TRIAL 

(Proper) 

of 

567-29-3974 



(SSR) 



SR (E-1) 
(Rank or grade) 



U. S, Kaval Base 
Subic Bay, Philippines 



( rgsQi z at i on/St at ioo/Ship ) 

SP^IAL OOURT-MABTIAL 
Appointed Toy Commanding Officer 



{Conv^ing Aiithorlty) 
O, S, Naval station 



.Naval Legal Service Office, 
Sfaval Baae, Subic Bay. R. P, 



Tried at 



13 April 



1976 



Index 



Record 



Introduction of Counsel r^ 2 

Challenges * + .. r„ - 

Arraignment *,*,,•,, , R^ 4 

Motions * .***.,*, ,^ R- 5 

Pleas , , , , , 



R- 



10 



-WW.WW???.,,. B- 10 



Findings ,., ,.,. |^_ 15 

Sentence ....,, r- 24 



Proceedings in revision R_ 



TESTHMTY 



Hai!»e of Witness 


Direct ^ 
Redirect 


Cross fe 
Re cross 


Court 


Prosecution 
Itone, 
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EIEIBITB. AIMITOED IH EVIi. SS 
^^«^ o'^ Page Where 



7^ 



Letter 



FE 1 



PE 2 



JPE..3- 



DE A 



D£ B 



Description 



PftSE 4 OOOUPATIOMftL/TRAIHlHG/RmRDS HISOTMiy 



Offered 



16 



MESSAGE DTC ITCS HASH 256303Z SEP 75 



21 



■f MESSAGE PIG USS MANLE? 261444Z SEP 75 



21 



PAGE 3 EHLISTED CLASSIFXCfi£ION HBOORD 



\ 16 



JAGE 2 RECdBb OF QtERGENC? DATA 



16 



DE C 



jEHLlsra) PERFOf^MANCE E^TAIUATIOH 



16 



Admitted 



16 



21 



21 



17 



17 



17 



PE P 



i ENLISTS) PEBFOBHAMCE EVALQATION 



16 



PE E 



[record of GUAl, FOR DCPO 



16 



17 



17 



1 



COPTF!S OT* REOOED 

copy' of JPecord fdraished tlie aceused as per attached eertiflcate of receipt, 
2 copyCies) of record forwarded herewith., 

RECEIFT FDB OOFY 0¥! RECORD 

I hereby acknowledge receipt of a copy of the ah ove- described jrecord of trial, delivered 
^^^^ (1.<^ V^^/^^iS^.^SfAi^]^^^1?.}^ t his y.Tfr d^ of ^T^y . 19Zt 



t V 




Sy BENICiO AT "HcaSTEGA, /tfSW 

(Signatxtre of acci3^d) 



1 hereby acfcncwledge receipt of a cqpy of the above-described record of trial, delivered 
to me afc _^ this ds^ of , 19 



(Si^ature of accused) 



c??FcriFicATH: in lieu ot keceift 



(Place) 



(Bate) 



I certify that m this date delivery of a copy of the above-described record of trial, in 
eluding all e^diibits admitted in evidence or descriptions thereof^ vas made to the accused. 



(Nflme , of accused)" 



at 



(Flaee of delivery) 



^5 and that the re- 



celpt of the accused had Tiot been received on the d8:te this record was forwarded to the 
coQVeningr authority. The receipt of the accused^ vill be fortrarded as soco" es it is 
received* 



(signature of trial connsel) 
If copy of record prepared .-f^rn- accused contains matters requiring security protecticn, 
see paragraph 92g, MCM, ' ^^ ^ * 
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NAVAL LEGAL SERVICE OFFIte 
SUBIC BAY, R. p. 



United States of America 



V . 



mi^nns^l'^ ™™^' 



Request for Trial Before Military 
Judge Alone (Article 16, OCMJ) 



horebv request ihatthrcou^rh""^ "'*" "^ "'^^^^'^ -""=^1. I 



6 April 



Dati 



.' 1^ 76 




Icio Agpjlar JfortfeVfl 



Benicio 




Argument is 



LT, JAGC, DSMB 

rrial Counsel" 



bof«e .Tal^e!""**^**^' ""^ fox'^going request for trial 



% 



J3%r; 



ic KM 



. 19_26_ CDR. JAGG, ^ 



Military Judge 
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DEPARTMENT OF THE NAVY 

U. S. NAVAL STATION 

pox so, FPO SAN FRANCISCO DSeSI 

62tVW:rr 
5817 
Ser 1421 
25 ms 1976 

Lieutenant Roger B. ATKINS, JAGC, U. S. Naval Reserve, certified 
Trticleltr- -i*^,^f i^l^27(b) and previously sworn in accordance with 
Article 42(a) IS detailed trial counsel of the special court- martial convened 

trl^l^f^ o' ^^' "' ^- ^^^ Reserve, hereby relieved, for the 

trial of Seaman Recruit Benicio A. MORTEGA, U. S. Navy. only. 



yeuu{^ 



A. S. MOREAU, JR. 
Captain. U, S, Navy 
Commanding Officer. U. S. Naval Station 
Subic Bay, Philippines 
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DEPARTMENT OF THE NAVY 1 

U.S. NAVAL STATION I 

BOX SO, FPO SAN FRANCISCO 96951 

62:VW:rr [ 

5817 i 
Ser U71 

11 MAR 1976 i 

i 

A special court-martial is hereby convened. It may proceed at the ^ 

U, S. Naval Base, Subic Bay, Philippines, to try Seaman Recruit 1 

Benicio A. MORTEGA, U. S. Navy, only. The court will be constituted i 

as follows; 

] 

I 

MILITARY JUDGE j 

Commander Jean E, VAN SLATE, JAGC, U. S. Navy, certified in i 

accordance with Article 26(b) and previously sworn in accordance 
with Article 42(a), 

MEMBERS 

Lieutenant Commander Herbert W. KALLUSCH, U. S. Navy 
Lieutenant Commander Erwin A. SHARP, U, S. Navy 
Lieutenant Gregory NMN WADDINGTON, MSC, U, S, Navy 
Lieutenant Kenneth P. EASTERDAY, U. S. Navy 
Ensign Louise P. LOTTI, SC, U. S. Naval Reserve 

COUNSEL 

Lieutenant P. Keely COSTELLO, JAGC, U. S. Naval Reserve, TRIAL 
COUNSEL, certified in accordance with Article 27(b) and previously 
sworn in accordance with Article 42(a). 

Lieutenant Charles C. JEFFRIES. Jr., JAGC, U. S, Navy. DEFENSE 
COUNSEL, certified in accordance with Article 27(b) and previously 
sworn in accordance with Article 42(a). 



A. S. MOREAU, JR. 
Captain, U, S, Navy 
Commanding Officer, U. S. NaW^Station 
Subic Bay, Philippines 
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PROCEEDINGS OF fl SPECIRI. COniW-Mai>n.T,T, 

Case 1 :06-cv-00426-EG§ Uocument 9-4 — F i l ed uy/ l U/2D DF^ Page 57 of 1 15 

The militia/ judge called the Article 39 (a) sesaioii tn n«q« .* *,. 
Naval Legal Service Office, Naval Base, Snbic Sy^^iiWnlf L ifiS' 
hours, 13 April 1976, pursuant to the following o;jers; ^ 



Captain A, s, Moreau, U* s* Navy, was in command on the date of the convening 
orders. 
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PERSOHS PRESEMT 

Ccmwnder Jean E. Van Slate, Jsgc, tj. s. Navy, MitiTRiar JddgB; 
lieutenant Roger B, AtklM, JiiGC, u. s. Haval Reoetve, TRIlu. CtXIHSBLi 
lieutenant OiarleB C. Jeffries, JJMK, D, s- Havy, DEPEHSB COONSEL. 

PBtSQHS ABSEHT 

The following named accused was present: 
Seanan Recruit Benicio A. MORiEGa, U. s. Havy. 

k™ ^ t^^^^ reporter, Legalioan First Class Robert E. Koutson, O. s. 
»5avy, had prerioasly been sworn. 

The case is transcribed by Legalmazi First CUss William L. Winstel, 
V. S, Mavy, rfio also has previoiosly been sworn. 

«,r^™^if^^ qualifications and status as to oath of the «i«iibers of 
«ie prosecution are correctly stated in the convening order, 

TC! Ho aember of the prosecution named in the convening aider, has acted 

SLf^^^ ifv*^^*' '''' ^^ '"^^^ ^"^ ^ ^^^ »t ^ pretrial 
investigation or other proceedings involving the same general^Ltter. 

coSJeni^^J^S?' '*"^' °™^^' "^^^ ^ "^"*°™^ «» ai^andtaent to the 

In^^i.i^ ^™f ^^* .'**" ^ ^^^ "^ amendment, reflecting a change 
in trial counsel, from Lieutenant P. Jteely Coatello, Jiscc, u. s! Baval 

S^Sr^^L'SSrSsSe" '• **^''^' ^^ **^*^ ««-"^''' <^- 

hlf'riahi^ ™««^^^^"***^ Jeffries, ha(ve you advised the accused of 
his rights oonoerning counsel as set fort*, in Article 38(b) of the 
Code and paragraph 4S of the Manual? * i «i ™e 

DCs ves. Your Honor, I have. 

*^' ^ll'i^t. Seaman Recruit Hortega, elease be seatal v«i. h=««s *.». 

^ ^^ -^ !^ gcyernment, or you also have the right to be dSended 

II ^IJ^ f * mxlltary lawyer of your choice, provided by the go^mment 

at no e3g>ense to you. If he is reasonably available! ^overnmenr 

^if you are defended by a civilian lawyer, or by a military lawyer of 
^^ce. Lieutenant Jeffries, the detailed defense couSellarMt as 
associate oownsel, or he may be excused if you wish, with your consent Now 
do you understand your rights concerning counsel? <»Ment, Now, 

AOCt Yes, sir. 

MJs Do you understand your rights oeaieetnlng counsel? 

AOCs Yes, Your Honor. 

«J: AU right. How, do you desire to e*erclse your right to be 
represented by a civilian lawyer? 

AOCs MO, sir. 

2 00057 
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n.4??; J^,^^ ^fi" to exercise your right to be represented by a 
military lawyer of yuui?6hoicQ7 ^*'-™ ^y a 

AOC: THOf sir, 

MJ: By idion do you wish to be defended? 
ACC: By Lieutenant Jeffries* 
J^TlelT' ^ ^"^ satiefiea with yonr defense counsel. Lieutenant 
AOC: Yes, Your Banor. 
MJ. Trial counsel has the accused's case been referred to any other 

TCj Ho, Your Honor. 

MJ: By whcm will the accused be defended? 

C "Seffrle! "^""'t.*^^ ^tT""^ *^^^ ""^ defended by tleotenant Charles 
^ £2^S;i.i3?^'* *^T°^ Genera •. Corp., Onltod States H^vy. 
rae legal qualifications and status as to oaths of the detailed d«4n» 
counsel ar« correctly stated in the convening orSr. ^"^^ ^^'^ 

JC: Has any aeinber of the defense acted as the aocuaer, a menber of 

DCs The detailed defense counsel has not so acted. 

reSJisi^^™?^« IJ «EP*««^th«», that counsel for both sides h^ the 

?!^i ™,^^^'^*^°"^ *^' ^ ^^^^ ~**= *°»^ *he record, that the 
^egal qpaliflwtions and status as to oath of the military judge, are 
wwreotly reflected in the eoiwening order. 

TC! All personnel of the court required to be present hare been sworn 

Article 86, unauthorized absence. The charges «ere preferred by WQ 
F. R^iHsauiTOE, United states Navy. The military judge wiUnoTbe 
* H^^L^^ "** prosecution, if the military 5«Se iTLSe <^^ 
natters »*1<* he beUeves may be a ground for challenge by either side 
against him, he should WW state such matters, 

^l "*Ji' p"*^f«»' I am not aware of any facts or oircunstances 
Si^r'r -^T! ^n ^ * «**Uenge for cause against me « t^«se. 
Howefver, I would be h^ipy to answer qoestioM by either side. 

.-^i 'Theproseoution does not desire to question the military Judge. 
^ f^' ^/*!^ ** challenge the military judge for caused BoH^ 
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DC: Tivt accused wuld only have tme questim for the military iudqe 
And, that would he, if the fact, that a man submits a request for 
^ ™^/airable discharge, and the miUtary judge were aware of it. Would 

this In any way have a bearing on the military judge's dedsionT M^ 

MJ: I am aware of^-of course, in this case, that the accused has sub- 
mitted an undesirable discharge request- But, no it would not influence 
roe one way or the other on sentencing, if we reach that point in the 
trial* 

DCi Thank you. Your Honor, The defense has no other questions. 

MJt All right. Seaman Recruit Mortega, I have here your requert 
by military judge alone. iM like to ^ov you this request, and ask 
you if this is your signature upon it (handing document to trial counsel) . 

1^ : (Handing doctiment to the accused) , 

flCTj (Viewing docmnent] Yes, Your Honor, 

TCt (Taking document frc« accused and handing it to the military 
jtidge) , ^ 

MJ: (Receiving docwnent fran trial counsel) Itow, i want to advise yon, 
th^ you have the right to be tried by a court consisting of at least tf>r^^ M^ 
manijers, ^o will be officers, or you may request in writing, that at least 
OTe-third of the mena>ers of your court be enlisted moiibers, or you may 
request to be tried before me as military judge alone. Should you be 
tried by a court consisting of maiibers, two-thirds of the menders vot- 
ing by secret written ballot must cotujur in all findings of guilty, 
if any. And, should you be found guilty, two-thirds of the m^iibers vot-^ 
Ing by secret written ballot must concur in a sentence* if you are tried 
by me as military judge alone, I alone would determine your guilt or 
innocence. Jmd, should you be found guilty, I alone would detemine a 
sentence* now, do you understand your rights in this regard, and these 
distinctions ? 

ACC; Yes, sir, 

MJ; ttow, understanding the difference between trial before men4)ers, 
and trial before me alone. Do you wish to be tried before me alone? 
If you like, take time again to consult with your counsel. 

AOC: Yes, sir- 

MJ; Is it your desire to be tried by military judge alone? 
ACC; Yes, sir, 

MJi Now, is your request made f redly as your own decision? 

ACC; Yes, sir. 
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MJ: All rlgh-t. 1 am going to sgprove ywir request*^ (Signing the 
military judge alone request) • 1 am going to direct that the reqtxest 
be attached to the conveniiig orders in this case. This Article 39(a) 
session Is terminated, The ootirt is assoobled. And, we'll proceed now 
to arraign the accused, 

[THE CHARGE SHEET FOLLOWS THIS PAGE] 
TC: All parties to the trial have been fnmlshed with a copy of the 
c^harges. Does the accused desire that they be read? 

ix:: Yoor Honor, the accused vaives the reading of the charg^^s. 

MJi All right, the reading of the charges may be omitted, 

TC: The charges were signed by yH2 REIKSHDTTLE, United States Navy, 
a person subject to the code as accuser, are properly svom to before 
a cconissioned officer of the armed forces, authorised to administer 
oaths. And, are properly referred to this court for trial by the 
Coomianding Officer, Naval Station^ Subic Bay, Philippines, the convening 
authority. The charges were served on the accused by Lieutenant P. K^ely 
Costello, on 16 March 1976, 

MJ: All right. May I ask that the accused and his counsel please 
stand (accused and counsel standing) . Seaman Recruit Benicio A. MOTtega, 
United States wavy, I now ask you hc*^ do you plead. But, before rec^ 
eiving your pleas I advise you, that any notion tgdismiss any charge or 
to grant other relief, should be made at this time, 

DC; your Honor, prior to entering pleas, the defense at this time voiild 
like to make a motion for a continuance , 

MJt All right. Seaman Recruit Hortega, please be seated^ 

DC: Your Honor, on the 5th of April, 1976, the accused sidwLtted a 
request, for undesirable discharge in lieu of trial by court-martial, 
pursuant to EDREAO OP HAVAL PERSONNEL MAuaSL, Section 3420270, The 
co^tvening authority to this date has not acted on that request. 
Concurrent, with that submission, was a request that was forwarded 
also to the supervisory authority, requesting a stay of proceedings. The 
coovening authority acted on that request on the lath of April. The 
supervisory authoriiy — the convening authority acted on the request 
reconmending denial of the request for the stay of the proceedings. 
On the 13th of April, the sv^«rvisory authority returned that request 
y^P^ *:he delay, deny^o^ request for a delay of the proceedings. And, 
*— ^as yet, there stillj^en no action by the c^vening authority, ^J^^^i- p£^ 
10 days, on the request for the undesirable discharge, ^^ 

MJ: All right, 

DC: Tlie 

MJ: Counsel, can you supply the court, with the request as to the stay 
of proceedings? 

DC; Yes, Your Honor, 1 have a zerox cc^yy that has been made from the 
original, and I would offer it at this time. 
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CHARGE SHEET 



JJ*3, Naval Station^ SubJc Bay, P hlllpp^T>^f» 



ACCUiED aHf n«»W /^rt* n*!*, JHfcMr. itHUMt}(iiU ^immmmJtt^ mmi^rimt} 

MDRTEGA. , HPTit^-l» A f yi-flai- 



^—■'—^-^^m ^^Mn<^^^ ^^^^ ■l-U^fcfc.WJ.^ ^ 

OHaAHIZATION AMO ARMED FORCE (l* th* ^COtwrnfUm not 
M mAnbftr o/ *^ «^arf fo/c*, rt-f* OfA*r vpiQ^prJ^^p dncfip- 

U,St Naval Station 
Sublc Bay, Philippines 
United States Havy 



&ATE OF BtHTM 

23 August 1948 



soCtAL SECunrrv 

ACCOUNT NU^SEn 



567-29^^3874 



CpNTRJBUTlON TO FAMJLT OR QUARTERS 
ALLOWANCE (MCfli, IZHi^^J (lY ™7 « 



NONE 



X^/^ 



OATE (FrepaxedJ 



08- March 1976 



eRAQC OR ftAHK 
ArtD f»AV GRADE 



SE 

El 



^Ar PER HQNTH 



$361/ 20 



SCA OR 

FOI^EIGN DUTY 



INITtAL DATE OF CURRENT SERVICE 

28. May 1974 



RECORO OF SERVICE 



TOTJU. '361,20 



TEHU OF CURRENT SERVICE 

For Four (4) Years 






rtL ^ « DATA AS TO WITNESSES 

(3t™*y C«rt Office i^« J^«*rf«rfta.^ ,«^ ^ ,Vi/c-W. flWCM, 7f^ *,d toJiJW .A*^.pj 



HAME OF WTHE3X 



AODnC^ fl^dnb Z£P Cv^) 



WITNESSES FOR 



PROSECUTION ACCUSED 



OOCUMEMTS AND OB JECTS 



LIST AUO DESCRIBE Hi *rf W^W io Ch««,«, «|. ^.„ „ ^^ t. ^^^JJ^ 



HATtmE OF ANY RESTRAIN 



RAINT OF ACCUSED OATE 



.PAT.A A;S to Rg^TRAP^lT 



'—-7—^" in' •" . ij^ 



OOi t.?^*l* 45fl -REVIOUS ^mOHS ARE OBSOLETE. 

v^m^iocTBift T*«| syn^otoE-Kn-ftsix i 
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Charge , Violrtion of the Unifocni^ode of MlUtaxy justice, Article 



FiipHn7/in/pn nfi P^e 63 of 1 1 5 



86. 






Spe^ic^ion: In that Seaman Eacruit Beniclx, Aguilar MDRTEGA. United States Haw 

PeDnayWr a^^^™S.ff ^ ^^^"^^^ " °-^- "^^^ station, Philadelphia, 

reimayivania, and did remain so absent until on or about 1530, 20 February 1976.. 



i 



.■V-' '■■.;!<;'•■"■■ 
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F,R, REIHSHUTTLEj YH[2»-IUSIN 

U.S> Haval Station^ Subic Bay, Pljillpplnas 




AFFIDAVIT 



„ ^ "1^ 

appeared the above.iwmed«ccus« this J^L day o( March M 7fi ■.P««»'«"r 

Ueutenant, IMlted Statee Navy 
U*S. TTava l Station ^ Subie Bay. R. P. 



SRADE AND One AH1E ATlOM OF OrriCElT 



OFFICIAL *:«*fi*CTd«, A, ADJUTANT, .uSiA^ft 
(MClr, ^w^ 4ntf Articf* J<>^ ^tf ij^y 




«J«NATURE 



T caunr. ere. 



C> H^ KLOKE 



TVPED HAHC 



V Jlf>^f<^fi>€>^^ 



/fZt 



'S:^:i^t^^ '-'-' " "•" ^^"«- »«"^« "^ f^ci,, 3^,,, 



COMMANDER 






SICNATLinE 






==^ 



^^^:^:^t^^ /^^^ 



The sfroro charges above w€« received a t/i-^^^ n„r^, 



Ihis date fWCtf, 3%|L 



C, H. KLOKE 

LT 

SDMMARy 



HAUE, CRAQ^ 



FOR THE ' OOMMAHBTMC fn?|? 7^t> 

CXlDRT^lABnAL OFRrrRp n/C^. 

c^aud official c*i>Acirv of officer >.6Nrn6 (^^ ^ 







11 March 19 76 



Referred for trial to the sper^^-^l 
Serial 1171 



.caurl.martial appointed h, .r ,^^ ^ ^^^^ ^^^^ 



_jof 11 March 



_Z9_76, subject to the following iostnictiDns:^ 



m/ 



i'HHtftfmfi 



Jiff^^ 



Captain 



'^i^g^ (y4Ui/. 






I h«B «„,«,» copy hereof on «d, of the ^o.„«.ed .cc«ed, Ud. ^^ H.y of 




> ^ ^..^'i^ir.':;;: i^ar".:?!: -y:!ir.rr^ ■* -^^"-'^ «» p~>>m^~...«^ ^o — >. ^ 
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□ THE ACCUSED HA£ 19EEI4 PER«4rTTED^ 



AND HAS eLECTED TO REFUSE PUNISHMENT UNDER ARTJCLE 



15 AS TO 



n T«£ ACCUSED «AS NOT ^EtN OFFE^^fiD PU«.SH«E«T UNDER ARTICLE IS As TO 



^rC-u"E"ri'7i;iSS^S??A"*"^*^" "^ ^h HCER eXERClSIHG 



£l(#NATUflC 



RECOM OF TRIAL BY SUMMARY C0URT4U4{TIAL 



*fA5 THE ACCUSED ADVJSED IN ACCORDANCE WITH PARAGRAPH 



CA5e M UMBER 



'Awttmd bp ctminhditi wrtarit^ ^ 



7M MCM, 1969 fflcV) ? njYJs 



- I^'JS A a /f Jfetf in b^ ^annarr CooFti 



i □ CONSENT □ OBJECT TO TftJAL BY SUHttARY COURT-MARTIAlJ 



SlGMATUFtE OF ACCUSED 



' U HE FILLED IS BY SUMttASY COURT AS APPLKAbTT 



□ cHECk, IF APPLlCAeLE 



NAME, CWADE, AND ORGANIZAT 



lOM OF SUMMARY COURT OFFICeR 



ISIGMATURE 



SPEq^lCATIOMS AND CHAftGCS- 



PLACE AND DATE OF TRIAL 



SENTENCE OR REhlARKS 



Sicif? WfiaSj'"*^'""^'"^ CONVICTIONS CONSmEflED 



W^^ORADE, ORGANIZATION, AND ARMED-FORCE OF SUNMARV COURT OFFICER 



mitmr mitoMtiMK, "Ontr offfcgr 



OATE SCNTEltCE ADJUDGED 



SISMATURE 



■\ It Mtscfi ia the, cut. 



ORoANi Nation 



TO Bt nLLED Iff BYCtmVKItt^ r, AUTHORITY fur^,, 89. ^^.« iJTi 



ACTION OF CONVENING AUTHORITY 



DATE 



NAfciE, GRWE, AND ORGAHliATtON OF CONVENING AUTHORITY 



StoNATURE 



^ ^.yOF THE RECO^OF T^AL A^D ACTION OF THE COr^ vm^^O MnHORTTy HAS B^ i^V^SHED JO JHE ACCVSED 



I!Scuill?'5°|^5?B°Dg=^"="*TlON OF OFFICER RESPONSIBLE F^T 



IV07E: ,S^iM^ ol ^W</^ce. ii r^^jr^ by th* ^onv^nina 



SIGNATURE 



mg gr hiSb^r MuihoTity, ^itt b^ atUch^ ou s^srat^ pg^^^^ \ 
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MJ: All right* 

DC: I'll shew it first to the trial comiselr for his inspection and 
possible objection to the documents* 

TC: (Heading document)* 

DC: Your Honor^ the 

^ MJ: Well, first of all, let's have this marked* I'll direct that it 
^^ be marked then as an Apellate Alphabetic eidiibit* S&, this should 
be Apellate HKhiblt A* 

The reporter marked the document as Appellate Exhibit A. 

HJ; Any objection by the gG«vernment? (Pause) As to the court 
considering the request? 

TCi No cbjection, Your Honor* 

MJ; All right, then. Appellate Exhibit A, is admitted and will be 
considered 1^ the court* Defense counsel - 

DC; Yes, Your Honor, Paragraph 2, of section 3420270 ^ BUFEfiU OF 
HAVAL PEESOMHEL MAHUAL, States, and I will quote, "A request for an 
undesirable discharge for the good of the service, does not preclude 
or suspend disciplinary proceedings in a case* Whether such 
proceedings, will be held in abeyance, pending final action on a 
request for discharge, is a matter to be determined by the officer 
exercising general court-martial jurisdiction, over the member 
concerned." ThB.-t paragraph was the basis for the accused's request. 
Ebwever, in this situation, we believe that it is the govemnent's 
position, is as we believe it will be in this case, if the trial should 
go ahead and proceed at this point, prior to any determinative action 
on the OD, that it would ef f ectixre^ly dany the defense, or the accused 
in tiiis case, the right to request a Do, 

MJ; All right, counsel, rather than hearing argument at this point, 
let me see if the government has any evidence it wishes to offer in this 
area. Do you have any other evidence to offer on your request for a 
continuance? 

DC: Ho, sir, just an argument, Your Honor. 

MJ; All right. Now, I take it then, if 1 were to deny the request, that 
the defense at this time would be prepared to proceed to trial* 

DC; Yes, sir. We*d like to arguB this. 

MJ; All right, I will allow sctne arguments, shortly. 

DC: yes, sir* 

desire 
MJ: Does the government/to present any evidence on the request for a 

continuance? 
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TC: Your Honor, the goToxnnent does not wish to de^j^re anything in CS^ 
addition to the citation already supplied lay the defense. But, with 
the court's permission, the government ^vKjuId offer — would like to 
take another look at the Jippellate Eachibit sidnnitted by the defense. 
Hay X approach the bench? 

(Trial counsel 

MJ; yea. (Taking Appellate Exhibit A) * 

TC; <BeadiBg document) Thank you, Yc«r Honor- Olie government has 
nothing further^ 

KJ: All right, gentlemen^ can you advise me again^ i^ich provisions 
of the SOPERS Manual, counsel are relying i^>on? 

TC: Yes, Your Honor, that is Section 3420270, of the KJBEau OP NAVAL 
PERSOtinEL BIANUAL. 

DC: Your Honor, with your pesonission, 1 have an extra copy of that 
section, and would be glad to provide you with a copy, 

MJ: All right, 

DC: (Banding copy of section to military judge)* 

MJ: All right, then, the court will take judicial notice of the 
BOEEUJ <^ HAVAL PERSOKMEL MANUAL, Article 3420270, with regard to 
administratlves procedures for requesting discharge for the good 
of the service, I take it then at this point, the— that counsel only 
have argument? 

DC: Yes, Your Honor, 

HJ: On the request for a continuance? 

DC: Yes, Your Honor, that is corre^. 

MJ; All right. Defense coun&el. 

DC: Your Honor, the previously cited paragraph 2 of tliat section, does 
specifically indicate the officer exercising general court-martial 
jurisdiction over the meMiber concerned, will make a determination cmi 
any request as to whether to stay the proceedings. The defense would 
nrge however, that concurrent with that, there is an unwritten duty 
Ml the part of the convening authority to escpeditiously act on requests 
for undesirable discharge- To do otherwise, would prejudice the accused 
by deiqring him the right that is set out here, to request an undesirable 
discharge, in lieu of trial. 

Under the provisions of this, the convening authority could conceivably 
delay acting administratively, in an expeditious manner to such an Mtent 
and require the nan to continue and go on into court, so as to preclude 
his right under this article* We urge that the convening auth^ity 
has a duty to expeditiously process this, and as we argue, we feel that 
the convening authority has failed to sustain this duty or burden which 
he has. The convening authOTity has had adequate time to administratively 
act on the OD request, as he has had it for ten days, and has still not 
forwarded it to the si^ervlsory authority* 

As set out in this section, the convening authority, is required under 
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section 5, paragraph 5, of this same section of the BUPeHS Manual to 
require a medical examination • According to the trial counsel, the sole 
reason for holding this request up, ie due to waiting an appointinent of 
the accused with a psychiatrist 

HJ: I don't have those matters before ne, but I take it that the 
goronaient has no objection to the court considering that statonent 
a& a statement of fact? 

TC: At this point, the proceedings are awaiting the psychiatrist's 
appointntent.. 

MJ! And, rfien is this psychiatric appointment scheduled for- 

TC: 20 April 1976- 

Mj: All right, the court will consider that then, as a fact. 

DC: Thank you^ Your Honor* It is also our understanding, as to 
an out of court c<»iversation between the trial counsel and inyself , 
that— the fact that a psychiatrist evaluation is not required by 
this section of this KJPERS Manual. This fact has been related 
to the convening authority, that all that is necessary is an 
examination by a Navy doctor. The defense maintains that this unnecessary 
del^ by the convening authority, in requiring a psychiatric evaluation 
rather than getting what is required by the article, a doctor's 
medical examination, and requiring the accused to go to trial at this 
point, will effectively operate to deny him hie right to have the 
supervisory authority act on his request for undesirable discharge. 

We feel that the burden should he on the government and on the 
convening authority to expeditiously process these requests for 
iindesirable discharge- The appellate exhibits indicate that he was 
able to expeditiously act on a request for a stay of the proceedings. 
It took him nine days to get a request for a stay in the proceedings 
forwarded to the supervisory autiiority. 

We feel that with the same due diligence, that he applied in forwarding 
that request, he could have also cbtained the forwarding of the undesirable 
discharge request to «ie st^ervlsory authority. We feel that, this is 
a duty, of the convening authority, and he has failed to meet his burden, 
and any other action other than a motion for continuance or grant of a 
motion for continuance at this time, would effectively denv the accused 
a right that is set out. 

MJ: All right. Trial counsel, 

TCt Thai* you. Your Honor, The defense counsel has accurately set forth 
the provisions of the BOPERS Manual, and he has accurately stated that the 
language indicates a right of the accused to request the ttaidesirable 
discharge. Also, it has been accurately set forth, that it is discretionary 
with the general court-martial authority, to either grant the suspension 
of disciplinary proceedings, or to deny It. The government submits that 
It was the intention of the Chief of iteval Personnel to allow for the 
situation, wherein the UD request could not be processed quickly enough 
to avoid a delay in the disciplinary proceedings* Paragraph 2 specifically 
allows the GCM authority to avoid the deUy, by not granting the suspension 
of dlscxplinary proceedings. The government submits also, that the accused 
has not been prejudiced in any specific way, by the actions taken thusfar 
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in this case* 

The entire pa<:kage of materials, as evidenced by Appellate Exhibit A, 
was sulsodtted both to the C<ifflnai>ding Officer of the Kaval Station, and 
to the GOt authority r for their perusal. They did have the benefit 
of these materials, when they decided that the requested suspension 
of disciplinary proceedings would not be granted. Conseqiientlyr 
since the authority for going ahead with trial , even though there is 
a OD request in the mill, exists right in the same authority for the 
OD request itself, and, since the materials su]:^itted by the accused 
in support of his DD request, were observed by the GCM authority, 
the government sutmits that what is taking place here, 
is the making of a decision that, waiting for a response to the UD 
request, would not be worthwhile. It would not be worth delaying the 
proceedings in this case , when the GCM authority has indicated that 
he desires this case to proceed to trial. 

MJr All right, counsel* ^Chank you, 

DC: Thank you. Your Honor* 

Mjt Any rebuttal? 

rC: Yes, Your EEonor, just Your Honor, the trial counsel, used the 

words, quickly enough in referring to the processing of this, and that 
this was the intent of the Chief of Naval Personnel. We urge that 
the convening authority has had an^le time to process this. This is not 
the situation where they have not had the opportunity to process this 
quickly encugh, so as to get it to the si^ervisory autiiority* What 
is required unaer this article in the BOPers Manual, does not require 
any long delay as they have indicated here for a psychiatrist's evaluation, 
it is merely a doctor's evaluation that is required, whicfh they could 
have obtained, easily, within the ten days since it vas submitted. The 
fact that the trial counsel mentions that the entire package vas submitted, 
we would take exception to the--that* The entire package was not sulmitted* 
The entire package as required by the BDPEES Manual includes the medical 
evaluation. The report of medical eacamination that, the costvenlng 
authority is to append to the record, before he forwards it to tiie 
supervisory authority. What the supervisory authority considered was 
iitcoo^lete and therefore his decision, we feel should also be void, on 
the fact that he was considering an incoonplete packet. One of the factors 
that he is si^^posed to consider, in considering how to act on this request 
for discharge, includes the medical ^icamination , by a doctor, not necessarily 
a psychiatrist. He did not consider this in this case, and therefore, we 
would once again urge, that the motion for continuance should be granted, 
until sw^ time as the convening authority can forward the documents to 
the si^ervisory authority, and the supervisory authority can act on this 
request. 

MJ: All right. Gentlemen, before making a decision, on the request 
for a continuance, again let me be sure in my understanding, that the 
defense is in all respects prepared to go to trial today, if I were 
to deny the request for a continuance? 

DC: Yes, Your Htonor, we are {Pause) But, we feel that, as we have 

said 

MJi All right, 1 understand the position of the defense, in desiring 
at this time a continuance so that the request for the discharge in lieu of 
trial ccmld be acted iq>on. 
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Mj; And, at this time, gentleman, I am going to recess the court 
f«v^ r^v ^^^^«^t ^o^ me to read bpth Defense Exhibit A and to 
look at the provisions of the BDPERS Manual, so, the coart will 
stand recessed. 

The court recessed at 1701 hours, 13 April 1976, 

^e court was called to order at 1708 hours, 13 April 1976 

MJ; The court will come to order- 

TC: Let the record reflect that all persons present when the court 
last recessed are again present. 

MJ; The request for a continuance by the defense. Is denied 
Does the defense have any other motions at this time? 

I>C: No, Your Honor, the defense has no other motions* 

MJi Are you prepared to enter pleas, on behalf of your client? 

DC; Yes, Your Honor, we are* 

J^,iJT ? f^.*^^* ^ ^c<^ea please stand. (Standing) Seaman 
Recruit Benicio A. Mortega, United States Navy, how do you plead? 

DCi Your Honor, the accused pleads: 

Guilty, to Charge r and the Specification thereunder. 
MJ: All right, please be seated. Mow, Seaman Rearoit Mortega. Is it 
Charge and Specification before the court? 
ACCt Yes, sir. 

„**?™ "T' ^^'^^^^na to be in? purpose to expian the ffleaning and effect 

yo^Merstand its meaning and effect. You «ay consult with your counsel 
cc^oeming any question that I nigHt aslc you. Your plea of guilty will 
not be accepted tmless you understand its meaning aiJ effect, yo^u 

^ ^^lt^ ^It*^ *? P^^^ "**' ^"*y' *'«'• ^''^ y°« believe-that you 
™?ir il^' T^ **^^ l^^'^ "^" *^ prosecution, the burden of proving your 
™i:*.^"^ Tf^S?^^* *°^** * P^"' ''* 9«ilty is eguivalenV^ 7 
conviction, and is the stongest form of proof kn«m to the law. 

on your pleas alone, without receiving any evidence, this court can 

Y^ IfL^^T . f * •'"*^^' ** "^^"^ y«» "* offering to plead guilty. 

™ iir^,.^ "^t be accepted unless you realise that by your plearyoT 
At!> ^^^ ^u^"',!*'"' "f *^*^ *"^ **' omission, and every element with^s- 
(^ pect to the offense, to which your plea of guilty relates. 

mJ?^ hi**^''^^^ "^^ be accepted, unless i am convinced that you axe pleading 
S^ 5n^ ?T? "* "• 5"^^^"^* " you are not convinced that yoo 
SueiL v™'|.r 1 ^^ you should not allow any other consideration to In- 
fluence you to plead guilty, ftw, do you have any questions at this tlae? 

accs Ho, sir. 

10 
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MJ: By ycnr plea of guilty, you are giving vtp certain very iflmortant 
rights ^itdi you would otherwise have should you enter a plea of not 
guilty* The rights that you are giving t^) by your plea of guilty are: 

First, the right against self -incrimination, that is the right to sav 
nothing at all, and to r^nain silent; 

Second, the right to a trial of the facts in this case toy a court, 
that xs the right to have a court decidefi' whether or not you are ^/f 
guilty, based upon evidence which the prosecution will present, and on 
any evidence that you may introducer and, 

iMrd, the right to be confronted 1^ and to cross-examine witnesses 
whi<di may be called to testify against you, 

t»ow, do you understand these rights? 

IWX! Yes, sir* 

MJ: Do you further understand that by pleading guilty, you no longer 
hasre these rights, with respect to any offense to *^ich your plea of 
guilty relates? 

ACC; Yes, sir* 

MJ: HOW, I am going to list the elements of the offense to whirfi 
you ve ent^ed a plea of guilty* These are the facts which the prosecution 
imist prove beyond reasonable doubt, before the court can find you guilty, 
should you enter a plea of not guilty. As I state each of these elements, 
ask yousself , whether it's absolutely true, and Aether you wish to admit 
that it is true* And, when I have completed this, I want you to be 
prepared to discuss each of these elements and essential facts with me 
Kow, do you understand the procedure we are going to follow? 

ACC; Yes, sir* 

MJ: Now, the elements and essential facts of the offense alleged in 
the specification under the Charge, which your plea of guilty would admit 
are: 

JThat, at the O, s* Haval Station, Philadelphia, Pennsylvania, on or 
about 0730, on 1 December 1975, you absented yourself, from your unit, 
that xs, the USS MAMLEy (DO 940); 

That, your absence was without proper authority from anyone competent 
to give you leave; and, 

,*?^^' ^^ ronained so absent, until on or about 1530, on 20 February 
1976 , 

How, do you understand the eleinents of this offense? 

ACC; Yes, sir* 

MJ: Do you have any questions concerning them? 

ACCt No, sir, 

MJ= Do you understand that your plea of guilty would admit that each 
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of these elonents accurately describe what you did, or failed to do cm 
Hhia occasion? 

ACC: Yes, sir* 

MJt 0o you believe and admit that taken together, these elements 
and essential facts correctly describe what yoa did or failed to do 
OR this occasion? 

ACC= Yes, air, 

MJ; Hkntf does the specification properly show your naine, grade and 
amted force? 

AOC; Yes, sir. 

MJi And, was the USS MASLiEY your ship or unit on the 1st of Decai^er 
1975? 

ACC: Yes, sir, 

MJt And, did this absence ccmmence on or about 0730, on 1 December 
1975? 

aoC: Yes, sir* 

MJ: Would you tell me how this absence came about? 

AOC: Sir, I went heme because I got serious prtiblems that concerns my 
fOTiily. and, that I do ai^ other things to help nr^elf to help them* 
And, I left the ship on or about 1 December 1975, and I took a plane l>ack 
hone to the Philippines- 

MJs NOW, were you required to be on board the HANLEY on or about 0730, 
on X DecenAaer 1975? 

Acx: Yes, sir* 

MJ: How, did you believe that you had authority from ai^one to be 
absent? 

ACC; Ho, sir* 

MJ: Did you believe at that tune, that you were an unauthorised absentee? 

AOC: Yes, sir. 

«J; Now, did this absence terminate on or about 1530 hours, on 20 
February 1976? 

ACK: Yes, Sir* 

MJt How, during this period, was this abs^ice caused or extended by a 
physical inability on your part to return to your coimnand? 

AOCr No, sir* 
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Hji N<w, during this period did you ever contact military authority? 

AOC: KOf sir. 

HJ: Did you have any contact with military authority? 

flOC; I — The only contact I had is, I — I surrendered on the 20th of 
February, 

MJ; You say you surrendered. Where did you surrejider? 

acC: At Armed Forces Police, at Subic Maval Base- 

MJ: Was that on or about 1530 hours, on the 20th of February? 

ACC: Yes, sir. 

MJ: Now, during this period from the 0730 on 1 Decanter 1975, until 
you surrendered, at about approxiiitately 1530 hours, oh 20 F^ruary 
1976, did you believe that you were an unauthorized absentee? 

ADC: Yes, sir< 

MJ: Could you tell me where you were during this period? 

ACX:: 1 was with my family at that time, sir. In Quezon City, Fhili;^ines* 

MJ: All right, and you say this absence terminated by your surrendering 
yourself to the Armed Forces Police, here at Subic Bay? 

ACC: Yes, sir. 

MJ: HottT, 1 want you to understand that on your plea of guilty alone, 
you could l>e sentenced to the maxiimm punisiunent authorized for the 
offenses to-^Aiich you've entered pleas of guilty. Now the maximum 
permissible punishment for the offense to whi<di you've entered pleas of 
guilty is: to be discharged from the service with a bad conduct discbarge? 
to be confined at hard labor for six months? to forfeit two-thirds pay per 
month for six months; and, to be reduced to the lowest enl^^ted pay grade, 
however, you are already in the lowest enlisted pay grade- 
Now* do you have any questions as to the sentence that could be ijnposed 
as a result of your pleas of guilty? 

ACC: No, sir, 

MJ: Now, have you in fact consulted fully with your defense counsel, 
and received the full benefit of his advice? 

ACC: Yes, sir. 

HJ: Are you satisfied with your defense counsel. Lieutenant Jeffries? 

ACC: Yes, sir. 
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MJ: Are you pleading guilty volwitarlly, of your own free will? 
ACC: Yes, sir* 

MJ; His anyone n»ade any threat, or tried in any other way to force or 
oooE^l you to plead guilty? 

acc: Ho, sir. 

MJ: Gentlemen, is theare a pretrial agreement in cormection with these 
pleas? 

TCt No, Your Hbnor. 

DC: No, Your Qonor, 

MJ: Is there any agreement or understanding which couneel are aware of 
whicti is an induoenent for the accused's plea^ here today? 

TCi No, Your Honor* 

DCt None, Your Honor. 

MJ; How, Seaman Recruit Mortega, do you believe that you have an agre^ient 
or an luiderstaiiding with anyone, uhidi is a reason for your pleas of guilty 
here today? 

AOCi No, sir- 

MJ; Are you pleading guilty to this offense because you believe in your 
cwn mind that you are guilty of this offense? 

AOC: Yes, sir- 

Mji All right, 1 want you to take time no» to consult with your counsel 
again, and then advise roe whether you understand the things that we've 
discussed, and whether you still desire to enter pleas of guilty* 

ACC: (Conferring) Yes, sir. 

MJ; Is it still your desire to enter pleas of guilty? 

AjCC; Yes, sir. 

MJ: All right. I find that your plea of guilty is made voluntarily,- 
and with full knowledge of its meaning and effect. 1 further specifically 
find, that the accused has knowingly, intelligently, and consciously waived 
his rights against self-incrimination, to a trial of the facts by a court- 
martial, and to be confronted by and to cross-examine witnesses against 
hijB» Accordingly, I find tiiat the plea is provident, and it is accepted. 
However, Seaman Hecruit Hortega, I want to advise you that you may request 
to withdraw such plea at any time before sentence is announced, and if you 
have any sound reason for your request, 1 will grant it. 
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MJ: May I ask that the accused and his counsel^ please rise (accused 
and cotinsel Btanding) . Seaman Recruit Beniclo ft* t&^tega. United 
States HtBHTYr it is m^ duty as military judge to inform you that in 
accordance witii your pleas of guilty, this court findfyou; ABA 

Of the Charge and Specifications Guilty*. 

MJ: Please be seated* Seaman Recruit Hortega, shortly, we'll be 
going into a presentencing hearing. During this presentencing hearing ^ 
you have the right to present evidence in extenuation and or mitigation 
of the offense of vhi<di you stand convicted* That is, any evidence 
which might tend to explain or lessen the degree of severity of the offense 
of Which you've beei^onvicted. You may testl^ under oath as to such 
mattesrs* You may ronaln silent, in vhich case, tJie court will not draw 
«Dy a^hrerse inference from your silence. You may call witnesses, or 
introduce documents* You may make an unsworn statement, either oral or 
written, by yourself, or through your counsel. You are advised^ that 
an unsworn statement is not evidence, and you cannot be cross-examined 
^^pon^ it, Hovever, the prosecution may offer evidence to rebut ai^thing 
contained in an unsworn statement. Y6u may stand silent, or you m^ 
elect to use any manner, or coDlbinatlcai of manners about ^ich yoa've 
been advised to bring forth matter in extenuation and or mitigation . 
Now, do you understand your rights in this regard? 

ftOC: Yes, sir, 

MJ: Is the defense prepared at this time to proceed to the presentencing 
hearing? 

DC: Yes, Your Banor, the defense is ready, 

MJ: Is the go^remment? 

TC: Yes, Your Honor* 

Mji All right, Hhe court then will now hear the personal data concerning 
the accused as shewn on the charge sheet, and will received ai^ other 
Information from his personnel records relative to sentencing, 

TC: The first page of the charge sheet sho^fs the following data concerning 
the accused: 

PIACE: U. S* Kaval Station, Subic Bay, Jlillippines * 
DATE: 8 March 1976, 

ACCUSED'S HftME: MORTEGA, Beniclo Aguilar* 
SOCIAL SECDETPy MDMBERi S67-29-3874* 
GEADE OR EAHK: Seaman Recruit. 
PRY (HtADB: E-1, 

ORlGANIZATiaN AND ARMED FORCEi United States H&val Station, Subic Bay, 
Phllifypines; United States Havy, 

OCWtotlBDTlON TO FAMILY OR QUARTERS AUWWAMCE; Itone, 

PAY PER MOWTH (BASIC): $361,20 

FOREIGN DUTY PAYr Uone, 

TOTALr $361*20, 

INITIAL DATO OP CURHEHT SERVICE: 26 May 1974, 

TEEH OP CUEREWT SHWICE: Pour (4) years* 

PEIOR SERVICE: None« 

DATA AS TO RESTEtAINT: None. 
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TC; Does the aocased have any objection to the data as read? 

MJ: Khat is the date of birth of the accused r counsel? 

TC! Yotir Honor, the date of birth, was 23 j^ugust 1948, 

MJ; Does the accused have an^ objection to that data as read? 

DC: Only a single correction , Your Honor, the block coiitaining 
the oontrlbotion to family or quarters allowance, should correctly 
read, not applicable, vice none, in accordance with curretit regulations 
in the Judge Advocate General's Hamial* 

MJ; All right, that correction will be wade. 

TC: Yes, Yofur Honor* At this time, the goverinnent would offer what 
has been previously marked as Prosecution Esdiihit 1 for identification, 
ask that the words, ""for Identification," be deleted, and that a true 
copy be inserted in the record. The government new shows the exhibit 
to the defense for inspection and possible objection- 
DCs No objection. Your Honor, 

TC; May 1 approach the bench. Your Hoiior; /^^ 

MJ; Yes* (Receiving document from trial counsel) All rl^t, ITosecution 
Exhibit 1 for identification is admitted into evidence as Prosecution 
Exhibit 1. The words, "for identification," may be stricken, and a certified 
true ocpy substituted in the record. 

TC; Thank you. Your Honor, the goverMient has nothing further^ 

MJ; Is the defense ready to proceed at this timel /^ 

DC: Yes, Your Honor, the defense is ready. 

MJ: All right, you may proceed* 

DC: At this time, the defense would offer into evidence what has been 
previously been marked as Defense Exhibits A, B, C, D, and E for 
identification. Defense ESdilbit A is a page 4 of the m^Dibeife service 
record, enlisted classification record. Defense Exhibit B is page 
2, froa Seaman Recruit Mortega's service record, his dependency ^^iplication 
record of emergency data. Defense Exhibit C is a performance evaluation 
on the service meniber from 2 March 75 to 1 September 1975. Defense 
Exhibit D, is another performance evaluation, frcm the period 2 Setpteniber 
74 to 1 March 75. Defense Bsdiihit E is a record of his completion of 
practical factors for division damage control petty officer, and the various 
things he had to do to obtain that specialty* 

TC: The government has no objection. 

MJ: All right, ah— may X see the documents, pl^se. 

DC: {Banding documents to the def^e) ^ f^' 
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MJ: All right. Defense EaehlbltB A through E, are admitte^a into evidence* 
The vords, "for identification," may be stricken* 

DC: At this tiiie. Your Honor, the defense ^rould call its only witness. 
Seaman Recruit Hortega* He has been fully advised of his rights to make a 
sif^om or uns\*om statement* And, he voluntarily wishes to make a sworn 
statement* 

MJ: All right* 

Seaman Recruit Eenicio A- Mortega, U* S, Havy, vas called as a witness 
by the defense in extenuation and mitigation, was sworn, and 
testified as follows: 

DISECT EXfiHlHATIOH 

Questions by the prosecution: 

Q. Are you the accused in this case? 
A« Yes . 

Questicns by the defense: 

Q* Seaman Recruit Mortega, ^ere is your home? 
A* Quezon Cii?. 

Q* Tifhat country is that? 
A* The Philippines, 

S* When did you enlist? 
A* On 28 Mayr lSf74- 

Q* Why did you enlist? 
a. The elder's advice 

Q. Have 3rou likeitthe Navy 

REPORTER: Excuse me, sir- W6uld he repeat his last answer! 

Q- Why did you enlist? In the Navy? 
A* O^irough elder*s advice- 

Qp Since you've entered the Havy, haire you enjoyed it! AOA" 

A* Yes, sir* 

Q. Where have you been stationed since you've been in the Navy? 
A, DSS MANLEY (DD 940), honeport^ at O, S* Haval Station, Philadelphia, 
Pennsylvania* 

r^^ Q- Why did you go UaT 

A* Because 1 got — I went UA because, I got some serious family problems, 
urtiich confronts me, and my family* See, 1 am the eldest boy in the family, 
of five boys and four girls. And, in that way, I feel that I am the only 
resp<Hisible person i^iich can help in bringing my family next to my father* 
In this case, since 1 enlist in the Navy, and it started sending money to 
my mother* My father grabs the chance of getting almost the amount and be 
indulges himself, drinking, women, and gatribling* Pfliich leave my family 
half starved and he gets this through ray mother, if not by violence, if 
my mother will not give him any money, and that he do this almost regularly. 
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My brothers ana sisters are having problem in acquiring their educations, on 
account of the things that tnj father is doing. He gets almost all the 
ittoneyr and wy brothers and sisters cannot pay their fees for school. And 
thus, almost all the tijne, they coald not attend or take the examination. 
And, the household, my mother Is getting very sickly, is very thin, already. 
And, this, they are having a hard time, to adjust to family life because 
of the— they having problem with their meals. Tb this I feel that, there 
is no aiy other person, who— to help itty father, or I mean my mother, so 
my brothers and sisters next to roe to be responslhle. And, I'm the only 
guy who can do the j<*, if not totally erasing my fathers deeds, at least 
making my household, helping my mother to get a better life. Even though 
I am already married, and that marriage is not an obstftclfe, even at present. 
And, that, is I. feel that ray family needs me, and at the time 1 was DA, 
it seems that the situation is a little bit—getting a little bit— I mean 
so^-so totally— the needs of ray father, and In that I can help my mother 
in every way, in t^ibrin^ng the children. Leading the family^ even if-- 
1 will act as the father, even If my father will abandon our family. 

Q, How, did you first hear of the problem your family was having? 
A. I heard it already **en I was on the MAHLey, at my duty station. 

Q* About how long was this before you went UA? 

A. This has been going for about say for not so long, but about four 
months or so, until I found out that n^ father is doing those things, 

Q, ^ere did you go when you went UA? 

A. I went home here in the Philippines, i went heme. 

0- How did you terminate your UA? Hbw did you end your DA? 
A, I surrendered at the Armed Forces Police, in U. s. Naval Base, 
Subic Bay, 

Q, Why did you decide to terminate your UA? why did you surrender? 
A, Well, sir, I found out that I had done wrong, in that matter. 

Q. Did you ever request leave to come home, before you went UA. Did you 
request leave while you were on the MAMLEY? 
A. Yes, I do. 

Q- And, can you tell us ^at happened on those requests? 

A, My request was turned down, and that's why i did this thing, 

Q. Did you explain the reason you requested leave? 
A. I'did explain it, 

Q. Did they give you a reason for turning down your leave? 
A* Yes* 

Q* Could you tell us What they said, was the reason for denying your leave? 
A. They told me that, I had to wait, until the situation becomes more 
serious than ever. If it was more serious th^ will let rae. 

Q- You mentioned you were married? 
A. Yes, 

Q* Do you have any children? 
A, No. 
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Q* What medals are yoa entitled to wear? 
A. National Defense Service Medal. 

Q* J^rosclmately how much money do yoo get each ntonth in your 
paycheck, that is after the taxes are taken out? 
A* About $330,00, 

Q, What do you do with this money? 

A. 1 send $150-00 to my mother, and the others. The other I keep for 
vty personal expenses, 

Q* Does it all go to just personal expenses? 

A* Including my miscellaneous, all my clothing, food, and all the things* 

Q* Do you realize that going UA vas wrong? 
A, Yes. 

DC; I have no further questions, at this time. Your Honor* 
MJ! All right. Cross-examine, 

CROSS-EXAMIHATIOM 
pCi Thank you. Your Honor. 
Questions by the prosecution: 

g, Seaman Hecruit Hortega, hcv long have these personal probl^s 
been going on? 

A* Ever since I was in the Navy- 

Q* Then these problems were taking place prior to October of 1975? 
A. Yes, 

Q. And, you say you did request leave from OSS MANLEY? 
A- Yes* 

Q- Hew many times did you request leave? 
A* I request for one going home here, 

0* You only asked once? 
A* I requested once, yes* 

Q. And, that request was denied? 
A, Yes* 

Q* Are you saying then, that the CSS MAHLEY, never gave you leave 
to go hone due to these personal problems? 
A* Eto* 

TCi Your Htonor, at this time, I'd like to have two exhibits marked 

RU= Well, yoa can deal with that in a mcment counsel, do you have other 
questions of the witness, or are you atten5)ting to have these document 

TC: Your Honor 

MJ: Documents identified by the witness? 

TC: Yes, Your Honor, I'd like to first have the witness identify them and 
then question him based on these* 
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MJ; All right, you may have them narked then* 

Tlie reporter marked Prosecution Exhibits 2 and 3 for identificati<Mi, 

Q* Seaman Recruit Hortega, r show you vhat has been marked— — 

DC; Before you show them to the witnessr I'd like to examine those, 

TCi Your Honor, the goverranent has not offered these into evidence yet, 
wdre nierely attending to have these items identified, 

MJ; All right- Well, at this particular point, you may show them to 
the witness, and see if he can identify them* 

TCi rrhank you. Your Htamor, 

Q* Seaman Becmlt Mortega, 1 show you now ^at has been marked as 
Prosecution Exhibits 2 and 3 for identification, and ask you first If you 
can identify Prosecution Exhibit 2? 

A- (Looking at documents] Yes, sir> 

Q» ffould you tell the court What it is, please? 

A. It is a message* 

Q* Have you seen that message before? 
A* Yes. 

Q- I am shoeing you now what has been marked as Prosecution Exhibit 
3 for identifidation, and ask you, if you can identify that? 
A. Yes- 

Q* Could you tell the court irfiat it is? 
A* It is another message* 

Q* Have you seen that before? 
A* Yes . 

Q, (Lengthy pause) (Shewing documents to the defense) 

DC: Wo objection* 

Q, Seaman Hecruit Mortega, I would again ask you, whether or not you 
were given leave by the USS MAMley, to go home and deal with your personal 
problems? 

A* Personal problems, yes, sir* 

Q- So, you were given leave? 
a* Given leave to get married* 

Q* Showing yon again what has been marked as Prosecution Exhibit 2 
for identification, would you tell the court, vho submitted that message, 
and to whom? 

A, (Pause) This is to our ship, the DSS Mahley- 

Q* And, who wrote that message? Who authored that message? 
A* I wrote it* 

Q* And, would you tell the court, what the contents of the message? 
A, This is the esrtiension of my leave of getting married - 
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Q- And, did you request leave for any other ptirpose, besides getting 
married 7 
A* Yes . 

Q* What was that purpose? 

A, This is the purpose of the seriousness of my family probletns, 

Q- Isn't it true that you indicate iT>that message, that you were 
going to attack these family problems at that time? 
A* This is message' for getting married here. 

TCs Your Honor, I'd ask that the response be stritkenr since it is 
not responsive to the question* 

MJ: Motion is denied. 

Q. Seaman Recruit Mortega, once again, I am again asking, whether or 
not, in that message you indicated Ifhat you were intending to tend to 
family problems, along with getting married? 

A* Statement, will attend. 

Q. And, is that not an indication that you were intending to tend 
to family problems at the same time? 

A. Yes, but, the problem at that time is not particularly on this- 
OThe probleati is for getting married, that was personal. 

Q. I am showing you *Aat has been marked as Prosecution Exhibit 
3 for identification, and ask if you could describe the contents of 
that meseage for the court? 

A- It is a message to the USS MAm^EY again, from the USS MAHLEF. 

Q. To Lijhcm? 
A- To me. 

Q. And, what does the message state? 

Ap It is an extension of my leave, for getting married. 

TCt May I retrieve the exhibit. Your Honor? 

MJ: Yes* 

TCt I have no further questions of this witness, Your Honor. ^ ^ ^j^ 
would the court entertain the offering of the exhibits at this time,* ^^/^ 

MJi Yes, counsel. Does the prosecution desire to offer Prosecution 
Exhibits 2 and 3 into evidence? 

TC; Yes, Your Htonor, and ask that the words, '*for identififration," be 
dftleted, and true copies be inserted, or copies would not be necessary. 
X show them now to defense counsel for possible objection* 

DCi No objection. Your Honor. 

MJ: All right, may I see the documents please? (Trial counsel handing 
documents to the military judge). All right. Prosecution Exhibits 2 
and 3 are admitted into evidence. 

TC: Thank you. Your Honor, i have nothing further* 
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HJ; Redirect? 

DCs Y&Sf Your Honor* 

REDIRECT EXAMINATION 
Quesbions by the defense; 

Q. Seaman Recruit Hortega, you indicated on direct examination, that 
you discovered these problems e few ntonths before your UA began* I ask 
you again, did you discover these problents While you were home to get 
married? 

A, (Nodding in the affirmative) Yes, 

Q. find, when you said, you had only requested leave once frc^i the 
MAHLEY^ wore you referring to requesting leave for the family probl^s? 
A. Yes. 

DC: HO further questions. Your Honor, 

MJ; All right, 

TC: Nothing further. Your Honor. 

MJ: Seanwui Recruit Mortega, you may resume your seat. 

The vitness resumed his seat at the counsel table. 

HJ: Defense counsel? 

DC: I am sorry. Your Honor* The defense has nothing more to offer 
at this time, and the defense is ready to proceed with argument unless 
the prosecution has something in rebuttal. 

MJi Any rebuttal! 

TC; The prosecution has nothing in rebuttal, and is prepared to argue. 

Mj: All right* 1*11 hear the arguments of counsel* 

TC; Your Honor, the govemsnent will waive opening argument, 

Mj! All right, defense counsel? 

DC: Yes, Your Honor, thank you. Your Honor, Seaman Hecrult Mortega, 
frcte his testljnony has indicated that he is a man who is devoted to his 
family. Devoted to his mother, and to the betterment of his brothers 
and sisters. He has testified that hejjone of ten children at home. 

He has further testified that the primary factor that moved him to 
go UA, was a]\deep concern for the prcblems that were occurring at h^nte, and 
they had not gotten better since he had been htaie chi leave, to get married. 
We have had no evidence of any prior offenses, neither in civilian or 
military life* His UA was for two months, 19 days and S hours. We agree 
it was a DA, of sane length. However, it is mitigated by the fact that 
he surrendered, he voluntarily returned, on the 20th of February. Surrendering 
here at Subic Ifeval Base frcm Quezon City, Since his return, he has not 
been restricted* He has not been confined. Be has virtually no restraint 
on him whatsoever. And, yet inspite of this, he has had no OAg, no missed 
musters, no additional disciplinary infractions* 
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Fron his testimony be lias Indlcatedr th^t he realized that ^at he did 
was vrong. Hie defense has offered a total of five exhibits into 
evidence. Defense B^liihit A indicates that he is a Category III recxuitr 
of average to low average intelligencer with a GCT/ARI conlbination of 
48 and 30, respectively. He is married, supporting his wife, and in 
addition to thatf further evidence of his diversion and concern for his 
fanily, providing additional support to his parents in the amount of $150,00 
of his $330*00 each month* 

Defense Exhibits C and D, indicate that he has had good marks, and 
very favorable comftents regarding his performance, while he has been 
on active duty. Defense adiibit B is offered for the purpose of showing 
that he is qualified at a job that is very difficult, and often tines 
not wanted, by Many men in the Navy- That of Damage Control Petty Officer, 

It is offered to indicate that maiir requirements f or practical factors 
that were required prior to receiving that specialty qualification . 

Your Hcnorr the accused has attempted to be very open, and frank with 
the couxi:« He tried to explain very fully all of his actions, and has 
tried to give the court the entire story frcni his personal situation, and 
the reason for him going UA, in the hopes IJiat he can receive an appropriate 
sentence frcm tiie court, ©larik you. 

MJj Any rebuttal? 

TC: Your Honor, the defense argues that the accused is devoted to 
hie family^ T?he government would inquire as to whether he is devoted 
to the ttavy. The length of the absence indicates that perhaps, he is 
not as devoted to the Mavy, as he ought to be- Furthermore, testimoi^ 
would have l«d the court to believe that he has never been given 
an opportunity by the Navy, to settle his family problems. However, 
gcvenmieiit exhibits 2 and 3, Your Honor, the govenmient submits, negate 
this. 

They Indicate that he had been given the oppc^rtunity through extension 
of his leave, to take care of these matters. The government believes that 
the length of the UA dictates a substantial punishment In this case, in 
order to avoid a situation, where personnel in the Navy believe that they 
can tend to their family problems and be given a lenient hand without having 
first sought authority frcm the Navy* The Navy cannot afford to have his-*- 
its personnel just rmming off at will. 

In sunmatlon. Your Honor, the government'C'ould ask \Aiether or not the Atg/)- 
^^ accused has dononstrated whether he really Is. devoted to the Wavy, T)!f^j K^n 
CP^ whether or not he has been fully honest with the oourt^ J&id three, Whether 4Sfi 
or not, the court can give anything else but^^ substantial confinement §Jn 
in response to the offense of the accused. ^ 

MJ: Anfthing further by either side? 

DCs Mothing further. Your Honor. 

TC: Nothing further. 

MJ: The court will be closed. 
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The court dosed at 1756 hoars, 13 April 1976, 

The coort qpejied at 1S12 hours, 13 April 1976* 

KJ± lOie court will ocme to order^ 

TC: Your Honor, let the record reflect that all parties present when 
the court last recessed are nov present* 

MJ: All right* May l ask that the accused and hie counsel please' 
rise (accused and counsel standing) . Seaman Recruit Benicio A« 
Hortega, United States Navy, it is my duty as military judge of this 
court to inform you, that this court sentences you: 

"to be discharged frcm the service with 
a bad conduct discharge*^ 

MJ: Please be seated^ At arriving at its sentence. Seaman Recruit 
Mortega, the court considered your pleas of guilty, and your family 
probl^ns, and responsibilities that gave rise to your unauthorised 
absence. 

Considering your record, the court did not believe that oonfin^nent 
at hard labar, or forfeitures of pay vould serve a useful purpose in 
yoxir case« However, the court deems the offense of ^ich you stand 
convicted to be a serious one. You were gone for a prolonged period. 
And, to bring home to you the seriousness of that offense, the court 
has adjudged a punitive discharge. 

Itow, the court is going to reoomnend to the convening authoril^ in 
this case, that he consider suspending your bad conduct discharge for 
a period of one year. During that period of suspension, it will give 
you an opportunity to return to duty and to continue to perform your 
military duties, in a manner fltiich are a credit to you and the Havy. 
In other words, this is an opportunity for you to return to duty, The 
court only hopes that you tafce that opportunity, if the convening 
authority sees fit to suspend your bad conduct discharge* 

«J; Trial counsel, do you have any other cases to try at this time? 

TCi No, Your Honor. 

MJ; Then the court will stand adjorimed to meet at my future call. 
The court is adjourned. 

The court adjourned at 1814 hours, 13 April 1976. 
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flDTHEMTlCRTiaN OP THE BSSOC^tD C^ TRIM* 
in thd case of 
Seaman Eecrult Benicio A* Hortega, D* S* Navy 



^JEfiN B* VaH SIATE, CDR, JZUSCr 
1/ MILITAHy JUDGE 



^^ Upr.l 



, 1976, 



irhe Defense Coonsel has not exanilned the original record of trial*. He 
lias been notified this date that the record in the foregoing case has 
been authenticated and he has been advised that a coczected copy of tiie 
record is available for his viewing in the files of the-^|x»l^tBg^y&ervioe 
Offic^e^ Subic Bay, 




, 1976. 
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UNITED STATES NAVAL STATION 

Subic Bay, Philippines 62;VW:rr 

5814 

^^^ 1986 
4 MAY 1976 

In the foregoing special couxt- martial caae o£ Seaman Recruit Benicio 
A, MORTEGA, U. S, Navy, the sentence is approved* The accused will 
be retained in this conamand pending review of the case by the aupervisory 
and appellate authorities. 

The recommendation of the military judge has been considered. 

Synopsis of the accused's prior conduct as required by Section 01Z3c 
JAGMAN: 

PREVIOUS CONVICTIQNS : None, 
PRIOR NONJUDICIAL PUNISHMENT : 

31 OCT 75 - Awarded restriction to the ship for thirty days, extra 
duties for thirty days, forfeiture of $150.00 pay per 
month for one month, and reduction to pay grade of E-1, i 
for one specification of unauthorized absence from 0730, 
10 October 1?75 to 1000, 21 October 1975, in violation of 
the Uniform Code of Military Justice, Article 86; and 
one specification of missing ship*s movement* in violatioii 
of the Uniform Code of Military Justice, Article 87, 

The accused is entitied to wear the National Defense Service Medal. 

The record of trial is forwarded to Commander U. S, Naval Base, 
Subic Bay, PhUippines, for action under Article 65(b), UCMJ. 



A, S, MOREAU, JR* \ 

Captain, U* S, Navy 
Commanding Officer, U, S* Naval Station 
Subic Bay, Philippines 
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COMMAMDER U, S. KAVAL BASE 
Box 1 
FPO San Francisco, California 96651 



N6:CLC:ah 
5814-2 

26 MAY 1976 

In the Special Court-Martial case of Seaman Recruit (E-1) 
Benicio A. MORTEGA, 567 29 3974, U. S, Havy, tried on 13 April 
1976, the sentence, as approved by the Convening Authority, is 
approved. The accused iffill be retained at U, S. Naval Station, 
Subic Bay, Philippines^ pending appellate review. 

The reconzmendation of the military judge has been considere 

The record of trial has been reviewed in accordance with 
Article 65(b), UCMJ. It will be forwarded to the Wavy Appellat 
Review Activity, Office of the Judge Advocate General, Washingt 
Navy Yard, Washington, D.C, 20390, for review by the Navy Court 
of Military Review, -^ r 




Dn 



J\_ J, KILCLINE 

Jtear Admiral, U, S. Navy 
Commander U, S. Naval Ba 
Subic Bay, Philippines 
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■-J. for (f*rli frtfitr ri^Lu^f? (^ vm On >tPf actual ultSitri;td ptrfornanCt, lAirifi;; ^^frji n}iort\it^ ptrnait^ &iotiMie hm Crt thut }k did, DtttfiHt:-' 

J, dwfittr^ hl4 nith Ottltrs d/ r>lf cur fa*r. ^. ^^^A llitf pf^riifr Khich bftt fitt thf m<ri in c4l'A rrqtr and i-iitv)t Uji 

J, If li^ ^mJOi" f)0rit4i ^f tilt ¥vft htf tiftn Outaid^ biM rati: or paj' (fforl* or I'lgAf ^>u^ 41fh/^j~ iti {^^f\ ^^ fi purr /oivratJ^+J 



1 H 



fHOF^SS^QWAL PEflFOflMANCE : ILLa slijll untj ■►Cfici t-iny Lif t^gr rtfiiinr ni>jijiiirt| dm i^-^ (tfitcepc SQPCRVlSOftTJ 



0(fSEnvcD 






reljlfirlt- h^'rd* Only 
J tVli [ (d - ^tu|lt^v i Ai^i . 












Z._MILlT^ttY P£HAV]QRl llo* aril Itt airrpla JtiLttoi-Li^ iiipd ruip^vrrt^ to tl atid;ird^ o [ niiJiiir^ I'f^Lavjur, 





. MOT 
QBStRVtD 


Mv^i ad* in Uw LL|(|t- 
««1 ifjidiLion* al ilii: 




Alandurd^, 




Jli>JA*'s *|id,fl«jlt , 




* 


J 




X 










* 


* .. ;,: 


3. 


LfAOERSHlP 


^ND supe:r^ 


ISORY A^l 


L t TY : l{i ^ 


abiliiy 14 fkLdfl jtd a^Lsji 


kVlk 


lo olKvr^s ukl i^rj'fi^ii 


*lV dlrtr* ih 


eir w-iitjuf 


Ji. " 



- MOT 

^s£nvco 



Gmk iht r>A^ ouL ot bi^ 






(jrl« pawl rv;>uLi> 






4 ■ lill L JTAHY appearance : llt^ Biliucy i|p)j^^fapn-u auLl |pr'l*v44 In prr^otp »i»4l d^es* 



-■^l*v^ii I HP r. _ 



* 



NOT 



n IT 












r-5 ^ -" ApAPTAp I L ITY t Mpt teM Up K*la alanif 4i4id vorks wnV atjicr^ 



r^rt L ^tf J i It - ui^ji'iiriLiii-t^, 






NOT 
mSEBVED 

P 



(rlji tluvH tnrfil iudJilLy 



Cfi.1 nJnnjt iL>rv »pjl 









A F^i^fif . 



*---^^: 



■ t, DE^H(*>tK)N OF AS5IGWeD TA^S ^ ' ' ^ 

Clerk typist assigned to the Personnel Office. Performs routine mainten-" 

:,^;;.^Pe:On enlisted service records. Types the daily muster report/ various 

-adn^xnislyrative forms, leave papers, orders and the ship's Plan of the Da v 

-"-Stands Duty Yeo man and Messenger of thf^ W;=it-nh ; . > ^'?[ 

/: '■: u^K:^?v^::E:;^^^ ^'-^ ^"^ '^^ "^ — - - .^m^.. i. „^/ „, „>.,.. „., ,....„,^ .,„,,^ ,,, ^„ ^^^^,„^ ^. v 

A^^tl^Ough new to the PN field, SA MORTEGA performs his assigned duties '-'■tn-^ 
.::^ an- effective manner. Without the benefit of PN "A" School, SA MORTEGA^^ 
needs occasional supervision in completing his assigned tasks. SA MORTEG 
ir??f f^^ti^i ^""^ ^^^ ^ ^^^^^^ trouble retaining all the information .<^ue 
..t;9_hia limited experience. He willingly follows orders and commands with 
out: complaint. His appearance, both on duty and off, conforms to Naw^ ' 
Standards and GOMDESRON 12 in regards to civilian attire. SA. MOM^GA^gel- 
.Halong very well with all personnel and contributes to the morale of the 'w^^ 
division, ..SA.MORTEGA has exhibited the potential of being a hiphlv skiil 
PersonneJUnan and a credit to the Navy. jf,!;*^j^j.+ 



^^.'a. THESE n£«3 MUST B£ JUSHFl 



ED &Y COWMEhTS IM ADDITiOM TO TH05E 



\\t IT£M 7 A0OVE 



\^ SCMJAWJUAL |__| TR«gSf Efi Q [ 



01 MAR 75 
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„„„ I'"'iHAL QUALIPICATIOH^SS 



nAVVTTS 9Jill9_2QlA 



WAME__titta3^g^jgj^j^^f^_ ^^^ 



SA 



-....toS^^l^^i^Ji^^^^- P-J^ -^^tc .e used as a reocd of saturac..:^ 

: .5t£indard, Only specif icallv d^^?,,^'!r^°"^ °^ *^^ "^^ali^catlon" ■■ 

■- ...completion of the applicable 3ect?nn^^'^/i^S^''X^'°^^ "^^ signify ;.V-H 

,.;.by either written aSySrorll' examination *'o.'^r^^;^'^^"*^°" StaSdapd-pl 

performance and discus <5 1 nc.^^= * I f^"' °^ ^y observing the ■'- 

. or Check, out need nof c;;fr':vSri?l7^Jf "^^ '^e exLlnltion -■. 

..V: Standard but a sufficient nunbe? ^houli be''^^,^^ ^!? the^Qualincatlon 

the examinee's IcnoyUdge. If thL ^v^n^r:^-.^ covered to demonstrate - 

-■^?SSe^^SeSiS^.- - -PeS\S^i--S dfS^uS: S%^ig:,| 

:■ odTftS; S;:'S^%f^Srofr;t^?^r^^S^^ .hore-ha^ed school,- seleell 

the responsibility for final auali fi^=?^ ^^"'"T"^^ > i" all caseg..-^^ 

..-,. ahpre team, with each trainee d^^i^^^f^?" ""T^^^ with -the ship or :■ ■ '^ 

.....proficiency on the- equipment as Tt^M'^^?^-,^"?''^'''^^^ °^ and -V.; ..^M^ 
<.,.. shore installation. Vrh^n the trJlnJ" ^"1^^^^^*^ ^^ ^^^ °^ ship^br^VfV 

- shore. Installation and dlBcov^^^^^ - T^^'^ °" "^^ard his ship or ■-■^j;^ 
.;, 90me of the system cSraronentrof th« ;^'^^^!^lJ*tion dcjes not hB;^-'^m 
.-..-.in^his Qualification Standard the^.n.'^l'P^^^^^y^*'^'^^ ^^ indlcate^iV^." 
..to.be disregarded. ^"^^rd, the requirements of the standard ^a^e'^V? 



■^^^I^£9M291l 
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! A TJ 
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: ^ DIVISIOH DAMAGE CONTROL PETTY. OFFICER 
Q[JALIPICA TI0M SUMMARY 
GEHERAL :DAMAGE CONTROL REQUinET^ECT S 



Recommended^' 



tSu)pervi5or/Uate) ' ™ 



'jjcomplet: 




DIVISION DAMAGE COHTROL PETTY OPPICER REQaiREMEHfe /¥''0A^^ 



t Supfervisor/Dat e ' '^ ^ 



tDlvislon TriTlc§?7Da-t^ 



PLETED 







fe^A". 
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PIVISIOM DAMGE COmncT. PP.TW r^pp-TprtT 
C^EQRYj^HD_gy 3>PEt^ SUMMAR Y ) 

-aoi ■Damage Control - General 

2102 , NBC Defense - General 

2103 Flrsfc Aid and ReGcue ■ 
;:210iJ r.Safety Precautions 

SYSTEMS 



POINTS 




2jf W-> ' 






10 



.2201 

2202 

:2203^ 

■2205 
2906 
'■-2?07': 
. 2208 - 
.2209 
"22io 
,22U 



Shipboard Damage Control — aJL./^ A.-— i ^ ■ 



■ Shipboard Damage Control 
Communications System 

Syslin "^^^ '°"'^°1 Equipment 
Typical Plre Main System 

■Typical Drainage System 

Portable Damage Control 

Equipment System 

Mechanical Poam Equipment System 

SstS ""^"^^^i^e Apparatus. (OEA)' 

■ Kl'sy^^ir" Combustion Engine 



77£>W 10 



.:)■ 



/TV 



10 




TziT^^^o: 



-St^&ZXp^T^HZ^ 



Klectrical Submersible Pump System ^^^=^^^==:- 
-.onnel P....„.,.. ,,,,,,^^ ^--^^^,15^^^^^^^^^: 

^fotal Point, this Page: . . . ^g^ ■■.->, ^^g 
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.2i)01 IJATCHSTATOON ^^ GENERAL DAMAGS CONT ROI^REQinREMEg^ 
f^^ y :/V. P^^ipl^t^^^^' following system qualifications: . -y 









2^0X,1 perform the fQllowlng practical factors: (In aecordance with^hef' 
: ^eq^i^eInent3 set forth in 3201,1) -, .^ ' - . '; 



]f.%Xy Set ii^odified material ■condition Yoke 
:;12: ; Set material condition Yoke 
;.13 Set and secure darken ship condition 
• 1^ ^Obtairij check and don an OBA 
-:=1.5;- ^Install canister in OBA 
-.16 Start, and operate OBA 
,17;: Remove ajnd dispose of canister 



SIGNATITR 



DATE PO INTS ^' -r 



rrtTj^A"- ^ f I y-^; ' :^i 















m^ 



T 



T~ 



% 



r:^M.8v. .Demonstrate proper securing of ports, Y^r:Z~Zli \rJff)h^ \ -V ' .- -" [ ' ^^ 

■hatches, doors, scuttles and deck drains ^/ ^^Y ''Pr ^ ? .".. i l^ 
v^l9;/^;Read a pocket dosimeter ' "'^ ' ^' 



^- ^=^t> 



I 

-VllO 'Obtain, check and don a MK V protectlveF5 
mask 



->;-..; .113 Obtain, connect and demonstrate use of R^T^fcir:^ — FT T ^ /aJ l - f? : - ' 'J^-^ ^ ^ i ;: ?J 
^^v-^^^i^^^^^^^^^^^ fo& aiiplicator ™- ^^ I ^H^^fTt ^ . ^■. :-:l j 



^R#!fe^?-1*)'' Demonstrate use of CO 2 and dry chemical^^ 
^ ;-....-. and water portable fire extinfruishers ^^ 

Set UD a blower* fo-n ^^*aHmi-lb'^ ««» ««^ «**„-^>,,hT 



-j-4^i^c^^"r water portable fire extinfruish^rs Zt^^'^ff^ ^- ' -;^rA ^ 

;--^t^^ Sir ^^ ^ Slower for desmoklne and 3uppl yT7?y atl ^ \r:^J^\ k V >;y 



>V:j,iLl Couple; uncouple and properly stow t^.v^T^Z^^ZZ:P:^ l /cA^j^i '" ^ - ^ ' ' m 

- r. - . hoses ' ^ H Li^ ^ -x y - f^T -j — .- i 7 . . z , ^ , -j J. .^ 



;.Ua Obtain, connect to fire hose and demon- ' 2^t X \l 'ht\^\ ' 

, strate use of 1 1/2 and 2 1/2 inch all ' ^'^^— ^ T^(T.' 

• purpose nozsles 






^^^^Sli 



- ., «j.^t;tric suomersiDle pump 1^ — I ^ """^ — r ^ :■: ' ^i ' ^ > 

.. : ;-,ll8/'5et up, operate and secure a foam duple g^TJ^r/ ) ?7l>^K^ g:-. J C^^- 'V ^ i 
%V ■: pressure proportloner ^ssfi^-^^-i^^xiHigEffiit^ i:_4-^- 

/ :vll9 Set. up, operate and secure a portable P'K^^S:^ ^y^:S^ii::¥^ — T'^^^"^^ 
^^;: ' ., water motor proportloner l-/^^.- — .y^^^^^^X^, — ^^. - . ^ . A ] 

_ 120 Set un . rinf*r*a+-.fi anH cfamir,^ u^-i,,v ^ -i ^i,..^ PT^Tt- ' Or^ ^ JT/i'/>^r"^"^R' — ■ ■ ■ . ' i ' ' 

87 -^^. 



!1 V ^ /^ 



-120 Set up, operate and secure iJavy pickup PTJM 
unit nozzle tA^^- 

Total points this page^ 
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SIGNATURE 



2101 
D.^TE, POINTS 






.t^:^m^^m xiyj?^/ \ s . \ 



2!ioi.l21,;Qpera1?e Installed CO 2 system 

>122 Operate CO Z hose reel- system 

2^101.2 Discu3B with a qualified operator the conditions or evolutions 
listed. belQW: . (In acoordanco with the requirements set forth' 
,; . in 2301,2) .^ 

/ .21 Using a MK V protective mask 

= ;-.^a U3lng= an OBA 

'\; .23 -Operating a P-250 internal combustion T^WJW ^ XlTu n^T^ 
engine puinp ' cn ^. 7 / ■■ ^ — 

.24. Operating a submersible pump 1lE_^^iL \Plic^~\T 






m.^^;rtj^^ 



1 



;'! ^.^2.4.alt3 Discuss with a qualified operator the following abnormal con<iitions 

: ■'- that couia lead to emergencies or casualties! (In accordance with 
. - ' the requirements set forth in 2301.3) 



'^tyj^^^pz:r\T ^M 1 .H 



.\3X Excessive temperatures in your space orj 

' adjoining spaces 

,32' :^Xmproper housekeeping _ 

a. Unemptied trash receptacles ^P^^^tlTCKk^ J OJ.'^ ^Pyl ^V 

t>. Presence of flammable trash or IPX" "SXX i'7i7Wyvl i 

materials i-:;i^T^^.^^^^jt^^ 

c. Dirty ventSi sscreens or filters ^J^ ^'-TO T; 



tfut^w.- 



".33 Improperly stowed materials or equipment] 



\ii{.'L' 



.3^ Violations of material conditions of 
readiness 



D^^Js;: 



':-^^^\35 /Missing^ faulty or improperly stowed I nk^y '' ]rA^ /Vl "l" ^ 

V,;.,. fire-fighting equipment J^.^.!^-^^ \ //^^/.f M .. 1 

t/;: ?:>36 I/e(aklne pipes^ valves, fitting, plating1^^"fQr~:l7g A . • -" ' " I 

V- y::-:37 Presence of unusual odors or fumes ]3^^^^-^~ WiZ ' ^ ' I l ' ' j 

.:f;3fi Frayed or bare aloctrlcal wiring or E^^^^JV^T ^y^ ! 1 ' ---^^ 



cords ^y ^ - ' - 7— — 

;,--:. >.39 '"Missing hatch support tog^^^Tie oins and j^ZT/^T; — JST^^ / | i . . - 

"' \. safety latches ^ ~" — -/—^y^ ^ ^ — I 

;v31G -tJnauthorl^ed personnel using or S^v^""" TT^'^^^^TT 

^tampering with damaee control equipment 
or devices 



Total Points This Page 
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'"v^S!^ 



.2t01 



:■;;^.? Jjqt.il Discuss with or perform under the supervision of Ji^-ouaHfiilrt''''-^r'- 
V, .:^Perator the followin,^; energencles and/or calua?ties- T^ >^"- 

■fC;':-.. ;^^;^°°^<^^"°^ "i*h the req-.'.irements set forth fnlsSl!?) -, . -^ej^i 

;GHAa]DBE DATE^_P0IWTs'''"y5?^' 



, V ,iiio 
>v'".2iiibi 




3 






u^ 






:3' 




r^~^ 



iSteHi^^^p^ 



3 



Ji- 



^^t 






f ;■■. 
] -" 



■Class V:-^nre : 

Class ^'B^- fire 

Class ■*"C=? fire '' 

/Class ■■D" fire 

Fiooding 

Structural damage 
^^General quarters 

Man overboard 
^ Abandon, .hip mpfcnqfe^ 

rNuclefir. Biological or chemical attack'^T^^SPEllZ^^"" 
.5 IJFREQUEi!T^and/o_r ASHgRi-:VU ^ :'.v. = .■.,^=.. 

lo ba'discCsed/"'"''^"^"* """/°" ^^"°-"^l minten.nc:^:opera£oS^3 




;0 



3-. 



Total points This Page: 
Total Points this Watchstatlon: 



■ 33 3-^^^;: 
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■>*■/' 



•-"£!r. , 



..'■t^ 2i;03 



";l^;./'':^ ■.^'^'"P^^*®:*'!^ following watchstation; 3401 --' -' '■ -■-■--■ -"--:U^;.-: 

■-'"■---■■ - ■■.■■- -■ .- -. ?S... ;."fe' 

Completion of the DamaKo Control' Petty Officer Schoolv 



■'^vt 



^^'tpa.r Perform the 'followim Dractical f^otr^y^^. fT^ oate/grade 

:::.-, the requirements set forth JnSJa!!) ^ ^-^cordance with 



' f: -;^.^^r^^v 



;,|^,^lida^^ eo.paPt.ent check off list ^^^^J^^^ 






:.-i^ 



V':>a2;,S0t materi-il conaition X- r^.y , Yoke ^nd 
^ .^V;2el)ra In ypur assigned spaces and 
> - ■ make yoke reports 

y;;^^,:J"|J|g*..^^^^.^^ fittings in your assign 
V /. -. '-". ■-' .-^^ 
^^^^:^nsp^ct piping and valves in your assl 

.Vi5-:^;< Inspect damage control equipment in 
;;./;;■. your assigned spaces 

.16^^: Inspect your assigned spaces for fire 

jir;= ';...-.■ nHiZaqr^ds 

>i7'' In&pectand weigh C02 fire extlnculshi 
,:;>,' 4.n jrour assigned spaces 

vl8^ Inspect assigned spaces for; 
. ■ :a- -CleanXinesg 

■ - "^-;b, Preservation 








^ 



T^^^^^ 



H..;i::; . ^^ watertight integrity 
'' ..,1?' Submit Interdepartri^: 




■ i ■ ■■■" "^ ., *.„"„■■"; — -----i"-*'-/!ifirit:a work roqucst [^S^5^~y|'7''V^'T^-^5-^^^^if^^^^ 
is ■■■'■■■J ■■■■■;. -'^^^ requlrlHd mnintennnca of rtaria— ---Ja^^^.^- /I^' .^.y I :3 ■1 ■--■>;■- 
^H;?^^.;;N;:trp;--mtlnss and equipment 

1 i' .vjllir);) -J , m v.. «,«-.-, „-^ ^^ ^ ■ 



age cor 






Ions to he d 



-^ ^^ : — ^ -^ — ^u-.Jir^ 






-Uo'^^ll^^?,/,^^^^*^ ^re no normal operati< 

ae9ordance with the requirements sot forth in ^lossf^' ^^" ■-r-^i 

Total Points this Paee-. ' 138 ::lc-M 
■9- . :■■■'". ■■■■:<^:M 
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21)02 



;:^^02.31 inoperable daiT,.r;e contrpl ^^^nlpmek^^^^^^^^^-'' 

"■-32^- Improper storage, of dar-.-^^r^ control 
equipment 




r^~I 



vy?/7.i: 






:^33 ::,:yn^atisfactory claanllness preservation^ 

.. pry-,^Vfa1;ertl^hti ln.tef[;rJ.ty of as^l^q^ned 
^ . r^patfes -^ *' 

" Z^-^'' ■ reaS^Ks "^ """^"^^^^^ condition of U^J^^Z:j^^X~^JZ:S -^ 

:,,36 ^Improperly stowed flsimmable materials J 7> A_ (^[ ^^ |jV a/ v | ir~~| ' 

,2402. J{ There are no emerpiencies and/or c.<isualties to be discussed ;--/:,. > 

.. 24o??:.5 ,DiscU5S with a qualified operator the folio wing -.infrequent "t' 

^'^V#i:^sef?orS"?^230?^?^"'""^'" accordance with tL requ?rSri#f ^ ' 

-v-:^^'51 Semi-annual leakage inspection of 
■--.{.■ , assigned spaces 

,52 ..^eijii- -annual visual inspection of assij^n 

;^ ';:53. Compartrat^nt air test 




Total Points this Page-.- 
Total Points this Watchstation; ^ 
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r 
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COMMANDER U, S, NAVAL BASE SUBIC 
COMMANDER U. S. WAVAL FORCES PHILIPPINES 
COMMANDER IN CHIEF PACIFIC REPRESENTATIVE PHILfPPlNES 
FPO SAN FRANCISCO BdflSt 



m RErLYDEFClt TO; 

H6:RBA;cak 
58O0 ^ , 
Ser 1^2S 

13 APR 1976 

TKHD ENDORSEMEne on SR Benlcio A, MORTEGA's reqiiest for suspension of 
(iisciplinaty proceedings dtd 5 A;^r j6 

From; Oonraiaader tr, 3* Naval Base, Siibic Bay 

To; SR Benicio A. MORMGAj USn, 567 29. 387^ 

Tia; Commanding Officer j U. S, Naval Station, Subic Bay 

Siibj! U,S, y, SB Benicio A. MDHUEBA, USET, 567-29- 3 67^^ ; request for 

aiispension of proceedinge in the Special Coiirt^sz-tial case of 

1* Readdresaed and returned* 

^ou S'le^e'^^* ^""^ ^^^^ ^"^ ^^ disciplinary proceedings pending against 




W^^ 



.Copy tg: 

iiT R. B, ATEINS, Trial Counsel 



,T; J. KILCLINE 



,;;' y 



if^'V 



A TRIIE eepY. ATTEST; 







--■ ■ : -.ROGER BRYAN ATKINS 
, . LTJA-GC, USNR 
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DEf ._ TMENT OF THE NAVT ^ 

U. S. NAVAL STATION 

&OX 50h FPO SAN FRANCISCO 96^51 

NS62;Vff:aTiL 
1910 
Sert 1671 
12 APR 1976 

SECOND ENDORSEMEFT on SR Benlclo A. MORTEGA's Request for 

suspenaloQ of disciplinary proceedings 
dtd 5 Apr 76 

From: Commanding Officer^ U, S, Kaval Station, Subic Bay 

To: SR Benicio A. MOKTEGA, USW, 567-29^387^ - 

Via:. LT Roger Bryan ATKINS, JAGC, USNR, Trial Counsel 

Stibj: TT, S* V. SR Benicio A* MORTEGA, ITSN> 567-29-3874; 

Request for fluapension of proceedings in the Special 
Gourt-Martial case of 

1, Readdressed and returned, concurring with the recommendation 
contained in first endorsement.. 

2, SR MORTEGA'fi request for Undesirable Discharge in lieu of 
court-martial is retained and is being endorsed to Commander 
U* S* Naval BasCj Subic Bay for appropriate action. It can 

-raaeonably be expected that the request will be disapproved 
and suspension of the proceedings will only delay the trial. 



Page-IOSof 115 



A, S, MOREAUj JR, 




Copy to: 

CDR J, E, Van Slate 
LT G, C* Jeffries, Jr, 



jv'-;^v 



A TK«Ee«PY. ATTEST 




ROGER BRYAN ATKIM3 
LTJAGCUSMR 
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DEPftftTMENTOFTHENAVY ' i - 

NAVAL LEGAL SERVICE OFFICE SUBfC &AY . , /^ .'" ■ 

U, S. NAVAL BASE BOX 35 

FPO SAN FRANCISCO 066Q1 

ro2:RBA;cta 

5800 

6 APR X976 ' 

FIRST ENDORSE^ENT on SR Benicio A. MafiTEGA's Request for suspension 
of disciplinaiy proceedings dated 5 April 1976 

Ftoto: LT Roger Bryan ATKINS, JAGC. USNR, Trial Counsel 

To; Conmander U, S, Naval Base, Subic Bay R p 

Via: Comnanding Officer, U. S. Naval Statlon/subic Bay, R.p, ^ : 

Subj: U, S, V. SR Benicio A. MORTEGA, USN, 567-29-3874; 

Request for smpension of proceedings in the Special 
Court-Martial case of 

Ref: ta) BUPERSMAN 3420270 para X-2 

1. Tlie accused's request is forwarded with the recommendation that 

It be disapproved. ..: '^,. 

2, On S April 1976, in the afternoon, the accused submitted his 
request for an Undesirable Discharge in lieu of court-martial 
rt^ ff™f^«l'^ case was scheduled fi»r trial on the morning of ' 

6 AI>rll 1976. TriaX counsel was given no advance notice of the / 

request, or of the intentioa to ma]:e such a request « ' -'-' 

3* Thc^ accused's record does not i/arrant an undesirable discdiaree 

2?^ «nl^ *"* ^^L^^'yr^?^!^ advaitage to grant one in this case. '/^^^^^ 

Kith only one Art. IS punishment In his prior disciplinary record 

ajid a current charge sheet reflecting a 2 1/2 iRonth unauthorized 

abswipe «id nothing else, the case is not an appropriate one for ' - 

an lOTdesirable discharge, Moreove-, SR MORTEGA's enlisted 

performance record is good and it :ls doubtful that a bad conduct 

discharge would be awarded at special court-martial. 

4. Reference taj , paragraph one, entitles an accused to make a : ^ : ■ 

request for an undesirable discharge in lieu of court -martial if 

^.^.S^_be awarded a bad conduct discharge. TTiis request may be >: 

submitted at ai^ time after chargerhave been preferred against - 

the accused. Thus any accused cani successfully delay any court-. 

martial if any of the offenses alleged cany a punitive discharge : : 

as an authorized punishment, by submitting a request for an 

undesirable discharge. 



A TP.WE 6(SPV. ATTEST: 




ROGER BRYAN ATKINS 
LTJAGC.IISNR 



00105 






Case 1 :06-cv-00426-EGS; ^Document 9-4 I. Filed 07/10/2006 Page 107 of 115 



5, Reference (a), paragraph two, however, specifically authorizes 
the GCM authority to refuse to suspend disciplinaiy proceedings 
even though there has been a request for an undesirable discharge 
in lieu of court-martial. 

6, In a situation such as that in the instant case, where the 
request for undesirable dischargee appears to have little merit 
on its face, it Is respectfully requested that denial of the 
accused^s request for suspension of disciplinaiy proceedings be 
made possible in advance of formal action on the request for 
undesirable discharge. This would help to prevent further 
unnecessary delays in future court-martials. 

1 . It is respectfully submitted that the statement of SR MORTEGA, 
attached to his requests, indicates fthat what he is really seeking 
is a hardship discharge or some other fonu of administrative 
discharge separate and apart from anything bearing upon his 
court-martial , 

S, In summaiy, it is felt that SR MORTEGA^s requests are untimely, 
mislabeled, and without merit, and they should be disapproved, 










A TR4E 




ROGER BRYAN ATKJiV 
LTJAGC.USNR 



00106 



"v ;r^ 



J^^ 



Case 1 :06-cv-00426-EGS Oocument 9-4 _ Filed 07/1 0/2006 Page 1 08 of 1 1 5 



5 April 1976 

Irom; SE Benicio A, M)RTEGa. tBN. 567-29-^a7A 

Tia: CoMmanding Officer, U. S. vkral Statife, Subic Bay, E. P. 

Subj: U.S. Ts, SE Benicio A. MDETSGA, BSN. 567-29-^S7A* 

Unci: Request for I&idesiraUe^Diacliaree for the Good of 
the Service in lieu of trial by court -mStial 

actiS^SllncS^SS {f5°^«^W be stayed lending deteimnative . 



Dojy to: 

CLE J. E. Van Slate 

LT R, B. AEkins 

LT C. a. Jeffries, Jr. 




A Tim e«PY. ATTEST: 




mrAL cMwsa 

ROfiE« BRY,^^J A I KINS 
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5 April 1976 

From: SR Benicio A* MORTEGA, USH, 567-29-3974 

Tor Corainander U, S. Naval Base, Suhic Bay, R, P. 

Via: Commanding Officer, 0,3. Navai Station, Subic Bay, R, p 



Subj 



Requ^ for Undesirable. Discharge for tiLe Good of tlie 
Service 



[ Ref; (a) BUPERSMAIf 3420270 " > 

! 

End: (l) Copy of court-martial charge 

1- Under the provisions of reference (a), I hereby request an 
E;.undes:Lrable discharge for the good of the service in lieu of 

t^^ ^ court-martial under circumstances which could lead to ^ 
a bad conduct or dishonorable discharge. 

2- I have consulted with LT C. Cole JEFFRIES, JR, , jagC US« 

vl^fr "I :!:".'"^^^ ^*^^ ^^^^^ °^ ^rlcansas/wbo has fnily ac|^ 
vxsed me of the ampl:Lcatipns of such a request. The basis fL ^ 
my request for undesirable discharge for the good of the feLicd 

pr:?:..^:ra:LL't'r'^^^^^^'^'^^' '^ -^^^ -urt^ma^tlal cCrg^ 
piererrea against me as indicated in encloanrp ('\^ r i ^f^^^ 

;:rt?:r'^r:r::i\^rf ^^^^^ -ther^thirbrt^ild by :i::v^ 

reclive^, ^-P^-tely satisfied with the counsel I have ' \ 



TWf 



3. I understand that if this reques 
an undesirable discharge- I underst 
Charge is under other than honorable 
me of virtually all veterans' benefi 
period of active service and that I 
tantial prejudice in civilian life i 
type of service rendered in any bran 
the character of discharge received 



t is approved I mUx receive 
and that an undesirable die- 

conditbns.and may. deprive 
ts based Upon my current 
may expect to encounter ^ubs 
n situations wherein the 
ch of the Armed Forces or 
therefrom may have a bearing 



A ■ 'R¥E 89PY. ATTES 




witnessed by: 



Vejfy respectfully, 
BENICIO A. MORTEGA/ 



^. 




C, CDLE/^JEFFRIEE 
LT, ijMjc, USN 
State of Arkansas 
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Ir-^^il It'l^Pf^-^^ - .; ^ Violation bl the Ur^.^rn Code of Military JusUce, Article 66 . - '^. ^ 'z^* y^s- ]m 












-^^p^ificatioi|,;3 .In that Seajoau Recruit Benicio Aguilar IfflRTEGA, United Statea ^la^f"^ 
^y^Bt'/^avoX Statioa, Subic Bay, Philippines, formerly attached to USS MAHLEY (DD SfSo/^ 
r[4^dv on.or about 0730, Gl December 1975, without authority, absent hlmaelf f rom hisM^ 
;^unit/- to' w1.t;-y;ySS MAHLEY (W 940), thea located at U,S, Naval Station, Philada?hi4-^^ 
':p^i!psylvaiilaV-'and,did remain eo absent until on or about 1530, .20, February 1976/ "^^ 



:<r-^y^. ..... 












|?p&feM 



iv^^S^i 



^^ 







■mm 



]V'.^ ■:■■ 



■.■%ffl!li':M|?ir. ATTEST: 
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"j/.JrVl^^^ 
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"■■■(i:?'^'^^ ■''' '"' ^'■^p'^ 
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';0]\iJ^^''''^*^''^'^^^ 
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■-i^. fi^V-l-.'^H'. -f,L.-r^v!- — 
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PrcmL: SR BenJoiQ A> MffiJlEGA I]B:Kr, 567-29- ^87^. 

(Accused} '"^ 

To J Judge Advocate General 

SubJ: Appellate Rights 

1- g^ty^t of UaOer»t»nrtinff lo regard to the r^vie^ of w trial Ty 
*T^:^°± , COTirt-martlal held on 13 Algil 1976 ^t. 

Haval lega l Ser»i«a QffiRf^ S nV-i^ Rav Eau ol' +fco t».^i4™- 

10- days from notice of the axition of tbe [convening (for GCMll Ln™^ 
vi.o^ (for SPCM)] authority In vbich to forw^ a riSef?" ^ ^" 

3^f^tt^ T^ri^f^f ."? "^^^ ^'^ appellate oounsel. I BisHnlL 

it^Vtt Co^Tt ^* ^° ^'^^^^ °*^^^ ^'^^^ *<> represent ^r 
Derore the Coiirt if I so deaire, and tbat I may withdraw mr reaueet 
for appellate eounael at aigr time. '■"^'^ wy regiieet 

i^ L ^^!!!!! R^R°.r<ang Appellate fiepresent^tln. . "{Accused "shoiild initi^ 
^■^ f;^^ ^^ ^""^ statemkt k or b,' aa appropriated 

n^,r,^ ^uv'^^-i t° °°^ ^^^^''^ ^'^ *^ repreBented by appellate defense" 
C6UMI&1 b^fore^iJlaid Hany Court of Militaiy Revietf. ' ^*™ " " aeiense 

^\ ^— s ^..^ desire to be represented by appellate defense 

counsel before s^d Ha^ Ooiirt of Military Revle.'^df J caleif^ferred 

th^^L^ siibBtantive errors- or other matters whidh- he nay diloover in 

iiaterbS^fi^r?'^"^.?"^"^' ^ '^-^^ ^«^ ?^« ^or= o^^tSrB 
listed below (if any), are those >rtiieh I and my trial defense comisel 

ti^% is ^ttS!f 'n '°' T^^i If a listing of errors does not appear belmr 
iTi^l, ***^^5* ?r * l^^ef by trial defense counselwiii Ve' l&iited 
oeceB"^'.' '''''°' '" ''*"'"' -stsk.]; (Attai sle^r 
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court o. mi.t^i^i:\Yt TJ:;s^r "^"^ *^^ ^'^ 

mm 



counsel b^ desire to contact ine if the ne^Trises Sfl «f^ 1™ 



^9,Eanamitan, 

Cavite 

Eepublie of the Ehilippines 



apSSaS^^ev'^.IS^.So^^:,^^^^^ addres., until .o^Xetion of 

Director, Api^ellate Defense Bi vision 
" Ba-vy Appellate Review Activity 

Office of til* Judge Advpcate CJeneral 
WeBhidgton IfaiTy ihrd 




(signature of the Accused) 



Bate: 2? April 1976 



Witness: 

Defense CounBel 

Copy to: 
Accused - 
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INSTRUCTIONS FOR PREPARING AHO ARRAMGING 
VERBATIM RECORD OF TRIAL 

USE OF FORM - Appendix 9a, MCM, 1951, and this fo™ ^H b« used by tie td<d coooKri =»i ,t, 
wporter as a guide to the preparatiw. of the completed recwd of trial i„ M^^JT^^ 
^ in all special cnrt^artial cases i. which a ve*atj« tecorf^p.^* co„*-„art.a, c-^ 

COPIES OF igECDRD - See appendix 9f. MCM. 1951. 

^I^^^f!^^ °^ RECORD- When fotwaried to the appM,pri«te J«fce Advocate Ge™».l 
jeootd ot tnal by eenerai or special couit-martlal wiU b* at^eSTtte^ut-t^J^IT "^ 
Iten,^ 8 «rf 9, if prepared, will be included in a special co^Stlllll^ "^ ''"'° ""*"*• 

1. Ftont cover and chfoaology sheet. 

2- Requefit of accased for appellate cotmsel. 

3. Bnefs of counsel ^4rf59cji 

4. Couit-martial data sheet, i 

5. CotiilMpartial orders; 10 copies promulgating the result of trial as to each accqsed, 

6. Signed review of staff judge advocate or legal officer, in duplicate, 

7. Charge sheet. 

8. Report Of investiealing officer pursuant to article 32, foUowed by any other papers which 

ac^^pan^ed the charges when referred for trial, unless induL ,1 ^e rl^^^f L^^f 

9. Advice of staff judge advocate or legal officer pursuant to article 34, 
1(X Records of fonaer trials, 

^^" ^"^^ ^'fT^"^ "^ ^^" "^ '^"^ ^■""'^^ ^^^'^y ^^-^ thereon (.. ., ^^^ 
concem/ntf deUy^ witnes^^ and depositioas). * requests 

12. Record of trial proper in the following Olden 
(a) Index sheet. 

(c) Record of proceeding in court. 

(d) Action of convening authority and. if appropriate, action of officer exercising 

general court-martial jtirisdicUon. «st?rcising 

(e) Exhibits admitted in evidence. 
(i) Clemency papers. 



^^^ °?^l!f f !t ""^ '^:"' '" ''''""'*' "'* *'^='' ^ '^*«*^ -* -^^ea <rf counsel 



noted on the front of each exhibit. 



13. This back cover sheet. 



not a 
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